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CHAP, XXVIIL .. 


Of REPLICATIONS, and other ſubſequent 
PLEADINGS. | 


Wo the defendant has put in his plea, he 
may rule the plaintiff to reply, by ob- 
taining a rule from the maſter, on the back of 
the plea ; which is entered with the clerk of the 
rules, and a copy ſerved. on the plaintiff 's at- 
torney. This rule may be given, at any time 
in term, or within ſixteen days afterwards *; but © 
if not given till four terms have elapſed, after 
plea pleaded, the plaintiff muſt have a term's 
previous notice, of the defendant's intention to 
give it, unleſs the cauſe hath been ſtayed by ins 

junction or privilege *. The notice in ſuch caſe 
muſt be given before the efſoign-day of the term *; 
and it is uſual to give the rule, on the day after 
the term is expired. The rule to reply expires 
in four days excluſive after ſervice ; and Sunday, 
Imp. K. B. 287. © Str. 1164. 


R. T. 5 & 6 Geo. II. (5). Imp. K. B. 287. 


604 of DISCONTINUANCE, 
; 4 ö - ws *. ” 1 rr 


or any holiday on which the court does not fit, 
or the office is not open, if it be not the laft, 
is to be accounted a day within the rule. If 
the plaintiff be not ready to reply, within the time 
limited by the ule: he may takt out a ſummons, 
and obtain an order, for further time. . 

© Withid che tithe linned by the rule to Ye- 
ply, or order for further time, The plaintiff either 
Joins iſſue on the plea; or admitting the law 
And fact contained in it, he Aſeontinues his actigp, 
enters nolls Project, of caſſerur 201 vel . 
ba An Action sgainft an extcurdr ot adenihiſtrator, 
Takes judgment of afſets In futurb, c.; or 
admitting the fadt,” he denies the Aw by a 4 
mu rer; ot adifiitting the law, he denies the fact, 
br confeffes und 4dids it, or contludes the de- 
Wiait'by rhatter of toppe), 
f itlle pleintiff perceive that lie cannot we 
chin his action, it is uſual for him to take out u 
rule for leave to diſcontinde. Diſcumtinuance 
In u civil fuit, is either of proceſs or of ptead- 
ing: The former, before judginetit, is the uc 
'8f tHe elerk, But 'after jbdgittent, is the act 
of the courr'® ; the latter, of which GY 


2 1712 0 
R. T. 1 Geo. Il. (a): 1 "Will 40. Ia. 303. clios 
f Imp. K. B. 287. Comyns, 199. 
$ Cart. «i 3; Salki 177. A 
* x 14 has 


- 0 


or DISCONTINUANGE. 60g 
has been already ſaid *, is the act of the party. 
Ve proceſs, or proceedings in a ſuit, ſhould 
be regularly continued from term to term, of 
from one day to another in the ſame term, be: 
tween the commencement of the ſuit and ſinal 
judgment ; and if there be any lapſe, or want 
of continuance, that is not aided, the parties are 
out of court, and the plaintiff muſt begio de 
nove, Before declaration, there is, properly 


ſpeaking, no continuance*; though we have 


ſeen , that the parties by conſent might have 


obtained a. day before declaration, which Was 


called a dies datus prece partium : After declara- 


tion, and before iſſue joined, the praceedings 
are continued by impariance ; after iſſue joined, 


and before verdict, by vicecomes nan miſit rene 3 


and after verdi4 or demurner, by curis adui/ari 


wilt, In this court, the practice is never o 


enter continuances, till the plea - roll ia made np, 


though the declaration be of four or five ers 


ſanding ®: And after plea pleaded, though the 


plaintiff have day to reply for ſeveral terms, yet 
no mention need be made on the roll, of any 


d Ante, 595» | | Ante, 323. | 
3 x Str. 492. 1 Will, 40. ® 1 Salk, 179. 3 Id. 
 EGilb. C. P. 40, Raym. 872. 8. C. 


* 
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606 or DISCONTINUANCE, 

imparlance or continuance *, "After. zudgtnent 
by default, and writ of inquiry awarded, thgge 
is no ſubſequent continuance between the 


parties, in the Common Pleas *; but in this 


court it is otherwiſe. Continuances may be en- 
tered at any time: And in a late caſe, the court 


granted leave to enter continuances after verdict, 


in order to arrive at the Juſtice of the cafe *, 

The want of a continuance is aided by the ap- 
pearance of the parties: And as a diſcontinu- 
ance can never be objected pendente placito, 
ſo after judgment, it is cured by the ſtatute of 
jeofails*, It has even been holden, that a con- 


tinuance may be added, after judgment in a 


penal action; but then, there muſt be ſome- 
thing to amend by *. 

A rule to diſcontinue may be had 75 be- 
fore or after declaration”; and it is uſually 
granted upon payment of coſts*, An executor 
or adminiſtrator is liable to coſts upon a diſ- 


n o'Co.9% © Eliz. 489. Cro. Jac. 528, 
„11 Co, 6. b. Yelv. 97. 3 Lev. 374. 6 T. R. 255. 
1 Rol. Abr. 486. 2 Str, 1227. 1 Will. 125. 
Þ Ante, 25, 8. C. in Cam. Scac. 6 T. R. 
17 T. R. 618. 255, 618. 
r 1 Wilſ. 40. 6 T. R. 288. 1 Will, 303. 
» Cro. Jac, 211. R. M. 10 Geo. II. (3). 


32 Hen, VIII. c. 30. Cro. *® Comb, 299. 
continuance, 


0 


OF DISCONTINUANCE, 607 


continuance, where he has knowingly brought 
a wrong action : But where that is not the caſe, 
he may have leave to diſcontinue, without paying 
coſts*. The rule to diſcontinue is a ſide-bar 
rule, and may be had, as a matter of courſe, 
from the clerk of the rules, at any time before - 
trial or inquiry*; and leave has been given to 
diſcontinue after argument, and before judgment 
on demurrer *: And even after a ſpecial verdict, 
the plaintiff may diſcontinue, by leave of the 
court, becauſe that is not Complete and final; 
but in this caſe it is a great favour*®: And it 
is never granted after a general verdict“, or 
writ of inquiry executed and returned *, or after 
a peremptory rule for judgment on demurrer*, 
Upon a rule to diſcontinue, the plaintiff is 
to get an appointment from the maſter, to tax 
the colts, and ſerve a copy of it on the defend- 
ant's attorney ; it having been holden, that 
the ſervice. of a rule to diſcontinue, without an 
appointment to tax the coſts, is not of itſelf a 
diſcontinvance of the aQtion *, 5 The coſts be- 


7 Caf. Pr. C. B. 79. 3Bar. 1 Salk. 178. 7 
1451. 1 Blac. Rep. 451. 8. C. d. ibid. 

2 Str. 871. 4 Bur. 19279. * Carth. 86. 

* x Salk. 178. f # 1 Salk. 179. 

d 3 Lev. 440. 1 Str. 76, 6 T. R. 765, 
216. ; | | 


ant; in FP caſe, 12 e to Foſts, under the 


608, or ENTERING A NOLLE PROSEQUL. 


ing taxed, are to be forthwith paid ; otherwiſe 
the plaintiff may proceed in the action, for the 
rule being conditional, is no ſtay of proceed - 
ings : And it has been holden, that for the non- 
payment of theſe coſts, the defendant is 
liable to an attachment'. In replevin, 5 
avowant, though an actor, cannot have a rule 
to diſcontinue ©; and where the rule is obtained 
* unfair nate the court will diſcharge i. 


3 ed proſequi- is an acknowledgment or 


agreement by the plaintiff, that he will not fur- 


ther proſecute his ſoit, ' as to. the whole or a 
part of the cauſe of action; or where there 
are ſeveral defendants, againſt ſome or one of 
them *. 

On a plea of coverture, Kc. if the plaintiff 
cannot anſwer it, he may enter a nolle proſequi, 
as to the whole cauſe of action; but the defend- 


Þ 15 K. B. 75 07 1. nature and effect 41 a nolle 
17 T. R. 6. preſigui, ſee 8 Co. 58. Cro. 

k 1 Str. 112. Jac. 211. S. C. Hardr. 153. 

14 Bur. 20. 1Ld. Raym. 598, &c. 1 Will. 


m Cro. Cat. 239, 243. 90. 3 . R. 511. 


2 Rol. Abr, 100. and for the 


8 Eliz, 


OF. ENTERING, A NOLLE PROSBQUI, 609 


$ Eliz. c. 2. $.2.." Sq if the defendant de- 
mur ta one of ſeveral counts of a declargtion, 
the plaintiff, may enter a gelle prgſegui, u to 
that count which is demurred to, and proceed 
to trial upon the other counts; or if he join 
in demurrer and obtain judgment, he may: enter 
2 ne proſequi as to the iſſue, and proceed to a 
writ of inquiry on the demurrer 7. But aſter 
a demurter for miqjeinder, the plaintiff cannot 
cure it, by entering a molle proſequi ). And 
after demurrer to a declaration, conſiſting of 
two counts, againſt two defendants, becauſe one 
of them was not named in the laſt count, the 
plaintiff cannot enter à nolle projequi on | that 
count, and proceed on the other", 5 

If there be a demurrer to part, and an iſſue 
upon other part, and the plaintiff prevail on 
the demurrer, it was in one caſe holden, that 
without a nolle prgſegui as to the iſſue, he can- 
not have a writ of inquiry on the demurrer ; 
'becaufe on the trial of the iflve, the ſame jury 
will afcertain the damages, for _ . . 


n 0 1 

© 2 Salk. 456. 11 H. Blac. 108. 
1 Salk. 219. 2 Salk, 456. 4 T. R. 360. 
8 B 4 e 


610 Or ENTERING A NOLLE PROSEQUI. 
is demurred to*, But in a ſubſequent caſe *, 
= where the declaration conſiſted of four counts, 
| to three of which there was a plea of non 4ſ. 
Jumpfit, and a demurrer to the fourth ; and after 
judgment on the demurrer, the plaintiff took 
out a writ of inquiry, and executed it; this 
| was moved to be ſet aſide, there being no volle 
| Proſequi on the roll; and it was inſiſted, that 
| the plaintiff ought to take out a venire, as well 
to try the iſſue, as to inquire of the damages 
upon the demurrer : Sed per Curiam, that is in- 
deed the courſe, where the iſſues are carried 
down to trial, before the demurrer. is determined, 
N and in that caſe the jury give contingent da- 
* mages; but here the demurrer being determined, 
| | and the [plaintiff being able to recover all he 
goes ſor, upon the fourth count, there is no 
reaſon why we ſhould force him to carry down 
the record to aii prius: and as to the want of 
a nolle proſequi upon the roll, he may ſupply 
that, when he comes to enter the final judg- 
ment; if not, the defendant will have the ad- 
vantage of it upon a writ of error: The judg- 
| ment upon the inquiry UU — 


* 1 Salk. 219, 12 Mod. Str. 532. 8 Mod. 108. 
$558. 8. C. S8. C. and ſee 7 T. R. 473, 
19 23 ; | Ei 
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In treſpaſs, or other aftion for = wrong, 
apainſt ſeveral defendants, the plaintiff may, at 
any time -before final judgment, enter a nolle 
proſequi as to one defendant, and proceed agaitft 
the others“: And ſo in oſſumpſit, or other ac. 
tion upon contract, againſt ſeveral defendants, 
one of whom pleads bankruptcy, or other mat- 
ter in his perſonal diſcharge, the plaintiff may 
enter a nolle proſequi as to him, and proceed 
againſt the other defendants”, But a nolle pro- 
 ſequi cannot be entered as to one defendant, after 
final judgment againſt the others“: And it 
ſeems that in aſſumpft, or other action upon 
contract, againſt ſeveral defendants, the plaintiff 
cannot enter a volle proſequi as to one, unleſs it 
be for ſome matter operating in his perſonal 
diſcharge, without releaſing the others. In en- 
tering a nolle proſequi, the plaintiff need not be 
.amerced pro falſo clamore: but it is ſufficient, 
that the defendant be put without day v. He +, 

On a plea in abatement, if the plaintiff can- 
not deny the truth of the matter alledged, and 
it is ſufficient in Sen e ee ö 


„Hob. 70, Cro. Car, 239, ” 1 Wil. 39. | 
243- 2 Rol. Abr. 100. 2 Salk, * 2 Salk. 455. 


455» 6, 7. 3 Salk, 244, 3. 1 Will. 8g. 
1 WII. 306, i Str. 574. 


may 


„ TRAVERSES. 
may enter a * billa vel breve ; or in other 


_ words, pray that the bill or writ may be quaſhed, 


to che intent that he may exhibit, of ſue out a 
better bill or writ, againſt the. defendant : And 


upon ſuch entry, the defendant is not entitled to 


coſts. f 
In an action againſt an executor or adminiſtra- 


tor, if the defendant plead plene adminiftravit, 


and it cannot be proved that he has aſſets in 
hand, the plaintiff may conſeſs the plea, and 
take judgment of aſſets in futuro; which is an 
interlocutory or final judgment, according to 
the natyre of the action: and if it be only in- 


 rerlocutory,, there muſt be a writ of inquiry to 


complete it. So in an action againſt an inſol- 
vent debtor, or fugitive, whoſe future effects 
remain liable to the payment of his debts, the 
plaintiff may take judgment for his demand, to 


| ay levied of thoſe effects“. 


A replication, denying the truth of the. plea, 
is either in denial of the whole, or a part of it; 


and fuch denial is either direct and immediate, 


or conſequential to, and preceded by an induce- 


4 z T. R. 80. 


ment: 


OF:TRAVERSES, - 613 
: the latter mode . 


aal 

When the defendant's pls doch confi merely 
of matter of fact, triable by the country, in excuſe 
or juſtification of the injury camplained of, as 
where the defendant, in treſpaſs. and aſſault, 
pleads ſon aſſault demeſne, or juſtifies in an ar- 
tion for words, there the plaintiff may reply ge» 
nerally, that the defendant committed the in- 
jury of his own wrong, and without any ſuch 
cauſe as the defendant hath alledged ; which 
puts the whole matter of the plea in iſſue, and 
is called a replication de injurid ſud proprid, abſ» 
que tali cauſd. But where the plea conſiſts 
of matter of record, as well as matter of fact, 
or the defendant claims, in his own right or as 
ſervant to another, any intereſt in the land, or 
any common or rent iſſuing out of the land, or 
a way or paſſage over it, there de injurid, &c. 
generally is not a good replication *; but the 
plaintiff muſt either deny the matter of record, 
or traverſe the title ſpecially, or admitting the 
matter of record or title, he muſt reply, that 
the defegdant committed the injury of his own 
wrong, and without the Hu of the cauſe al- 
ledged by the defendant, Jo if the defendant, 


cui cle, 8 Co 67. 


without 
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- without claiming any intereſt in the land, juſtify 
under an authority derived immediately or medi- 
ately from the plaintiff, or by authority of law, de 
injurid, &c. generally is not a good replication. 
Where there is an affirmative and negative, 
either in expreſs words or by neceſſary implicas 
tion *, or a complete confefſion and. avoidance, 
a traverſe is unneceſſary and ſuperfluous. But 
where there are two affirmatives, which do not 
impliedly negative each other, or a confeſſion 
and avoidance by argument only, it is neceſſary 
to add a traverſe. A iraverſe is a denial of the 
whole, or moſt material point of the adverſary's 
pleading, or if there are ſeveral points equally 
material, of one of them; and it ſhould conſiſt 
of ſome matter of fact, triable by the country, 
either expreſsly alledged, or neceſſarily implied. 
Matter of inducement therefore, or conveyance 
to the action, a mere ſuggeſtion, ſurmiſe or. 
ſuppoſal, the time and place, or what 1s alleged 
under a ſcilicet, if immaterial, is not allowed 
to be traverſed; nor matter of law, or mere 
legal inference; matter of intention, which is 
not triable, as the ſciens in an action of deceit; 
matter of record, which is not triable by the 
country; or any other matter, which is not ex- 


b 2 Str. 1177. 1 Will. 6. S. . 


preſsl7 


| OF TRAVERSES, a 


preſaly alledged, or neceſſarily implied. But 
matter of inducement, &c. 1 is "OR if ma». 
terial, 

| Every traverſe ought to have a nreper induce- 
ment; and if that be bad, the traverſe is inſufſi- 

cient; But the inducement to a traverſe does 
not require much certainty, though the traverſe 
itſelf ſhould be certain, and neither too large 
nor too narrow, that is, it ſhould deny ſo much 
as is material, and no more. 'The proper words 
for beginning a traverſe, are 2b/que oc; but any 
words tantamount are ſufficient, as ef non: And 
it ought not to conclude to the country, unleſs 
it compriſe the whole matter of the plea. There 
cannot be a traverſe after a traverſe, where the 
firſt was apt and material: But it is otherwiſe, 

where the firſt traverſe was not to the point of 
the action, or immaterial. ' And the king is al- 
lowed to take a traverſe after a traverſe, where 
bis title appears by office, or other matter of 
record. 

The want of a neceſſary traverſe, or a traverſe 
that is unneceſſary and ſuperfluous, is merely 
form, and aided after verdict, on à general 
demurrer, or by pleading over. A traverſe im- 
properly taken is alſo aided in like manner ; as 
where it is without an inducement, or of an im- 

| material 


516 or convrsston AND AVOIDANCE. 


material point, or of one that is not the moſt 
material, or too large, or too narrow, or alter a 
former traverſe *, 

If the plaintiff cannot 45 the truth of the 
plea, he may tonfefs and avoid it, or conclude 
the defendant by matter of eſtoppel. Avoid- 
unte, we have [een ©; is either by matter prece- 
dent, which is called an avoidance in law, or by 
mãtter fublequent, which is called an avoidance 
in fact. And in general we may obſerve, that 
the qualities or A replication are ſimilar to thoſe 
of a plea: Like 'a plea, it ſhould anſwer the 

| whole matter alleged, and be ſingle, certain, 
dire and poſitive, criable and capable of proof, 
The only additional quality, required in a re- 
plication, is that it be conſiſtent, with, and do 
not depart from the declaration. 72 

.. Departure in pleading, is when a man | quits 

or departs from the caſe or defence which he 
ba firſt made, and has recourſe to another ; or, 
[1 un other words; when the replication or rejoinder 
contains matter, not purſuant to the declaration 
or ws: and which 8 not ſupport and fortify - 


= - 
—_— 


— 


232 — 
” —— — —— — 
% 


For the ibore rules 1 re- Tee com. Dig. tit. Pleader 25 
TÞpeRing traverſes, and the [G), c. 
cafes "which mufirate them. © #nts, 56s. 


It. 
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„ DEPARTURE, 617 
it. Thus, if the declaration be fvundedd on the 
common-law, the plaintiff in bis repliedtion can- 
not maintain it by a ſpecial cuſtom, or act of 
partiament*. 80 in an action of dest oh an 
arbitration- ond, if the defendant plead ne 
award made, and the plaintiff, in his replication, 
fer out an award, and. aſſign a breach, the de- 
fendant cannot rejoin that the award was not 
tendered , or is void , or tliat the ' defendant 
hath: performed, br been ready to perſarm it. 
So in an action of debt on hond, conditioned 
for the perfotmance of covenaats, if che de- 
fendant plead performance, and the plaintiff re- 
ply and aſſign a breach, the defeadant . cannot 
rejoin any matter in excuſe of performance. 
But where the rejoinder diſcloſes new matter, 
in explanation or fortification of the bar, it is no 
departure Time and place, when material, 
cannot be departed from; as in an action upod. 
a bond or promiſſory note , the plaintiff in 
his replication cannot vary from the day laid in 


* Co.Lit.304. a. 2 Wilſ. 998. 1 Sid. 10. 

Oo. Lit. 304. 4. 1 Lev. S8 i. Co. Lit. 304. x. 2 Lev. 55. 

3 Lev. 38. „ . 

I 1 Lev, 300. 2 Saund. * 2 Will. 98. a 

188. 8. E. 3 Salk, 123. 1 alk. 222. 3 Dev. 348. 
6 1 Lev, 85, 127, 133+» 1 Str. 22, 2 Rr. 865. 

1 Wilf, 122, | r 


618 or DEPARTURE. 
the declaration. So in an action for a local 


_ treſpaſs, he cannot reply that it was committed 


at a different place. But when the time laid in 
the declaration is immaterial, there, if it become 
neceſſary by the defendant's plea, the plaintiff in 
bis replication may depart from it; as in treſ- 


| pals®, or trover*, or upon a general indebitatus 


ofſumpfit *, where the time becomes material by 
the defendant's plea of a releaſe, tender, or the 
ſtatute of limitations, &c. So in actions for a 
tranſitory treſpaſs, where the defendant pleads a 
local juſtification, the plaintiff, in his replication, 
may vary from the place laid in the declarations, 

The proper mode of taking advantage of a de- 
parture, is by demurrer ; for if the defendant, 


inſtead of demurring, take iſſue upon a replica- 
tion, containing a departure, and it be found 


againſt him, the court will not arreſt the judg · 
ment. 

But though a n is not Ae yet 
in many actions, and particularly in treſpaſs, the 


„Co. Lit. 282. 2, b. 1 1 Ley. 110. 1 Keb. 566, 
Salk. 222. 2 Ld. Raym. 578. 10 Mod, 261. Fort. 


1015. 375. 1 Barnard. K. B. 54. 
Co. Car. 245, 333« 1 IId. Raym. 120. 


Salk. 2222. T. Raym. 86. 
71 Str. 22. . 8 Str. $06. ; ; ; 
. plaintiff 


or NEW ASSIONMENTS, | 619 
plaintiff, who has alledged in his declaration a 
general wrong, may in his replication,” after an 
evafive plea by the defendant, - reduce that 
general wrong to a more particular certainty, 
by aſſigning the injury afreſh, with all its ſpecific 
circumſtances, in ſuch manner, as clearly to 
aſcertain and ' identify it, conſiſtentiy with his 
general complaint; which is — a new or 
novel aſſignment *.. - | 
A new aſſignment is Aber to time wry 


or other circumſtances, With reſpect to ime, 
when the defendant: juſtifies under a right of 


common, &c. at particular times, the plaintiff 
may new- aſſign the treſpaſs, at other times. So 
in an action of aſſault and battery, if the de- 
fendant plead ſon aſſault demeſne, and there were 
in truth two aſſaults, one of which the defendant 
can juſtify, and the other not, the plaintif may 
new- aſſign the aſſault, for which he brought his 
action.. But it ſeems that without a new 
aſſignment, the plaintiff, on the general replica- 
tion of de injurid ſud proprid, abſque tali cauſe, 
would be permitted to give evidence of the 


0 3 Blac. Com. 311. 
t 6 Mod. 120. 2 Ld. Raym. 101g. 


Vor. II, C | aſſault, 
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aſſault, for which he brought his _ and the 
defendant muſt anſwer it. | 
With reſpe& to the place, and that if 
the plaintiff in treſpaſs give it a name by his 
writ, the defendant cannot vary from that name: 


but if the writ be only general, guare clauſum 


Fregit, and the plaintiff give a name in his count, 
this ſhall not bind the defendant, but he may 
give the place another name”. And it is on all 


hands agreed, that where the writ and count are 


both general, the defendant may give the place 
a name in his plea”, or he may plead liberum 
tenementum generally, without giving it a name. 
But where the place is made material by the de- 
fendant's plea, he muſt ſhew it with certainty; 
as in treſpaſs for taking and carrying away the 
plaintiff's goods in D., the defendant pleaded 


» Cro. Car. 514, 15. Ta- be of a battery on the ſame 
men quere; for in Bul. Mi. day mentioned in the decla- 
Pri. p. 17. it is ſaid, that ration, elſe it will be a de- 
the defendant, in ſuch caſe, parture. 
may prove an aſſault, on any Per Fairfax, Juſt, 22 
day before the action brought; Edw.' 4. 17. 2 lac. Rep. 
and the plaintiff cannot give 1090. 3 
in evidence, a battery at an- » Bro, Abr. tit. Treſaſ, 
other day. or at another time pl. 277, 360, 366. 
on the ſame day, without a * 1%. pl. 153. 


novel aſſignment, which muſt un 


- 
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that the locus in quo was his freehold, and that 
he took the goods damage feaſant, &c. the 
plaintiff demurred generally, and had judgment; 
for the action being tranſitory, there is no locus 
in quo ſuppoſed, D. being only alledged for a. 
venue, therefore if the defendant will make the 


palace material, it muſt come on his part to ſhew 


the certainty of it”. 

If the defendant ſay, that the locus in quo is 
ſix acres in D., which are his freehold, and. the 
plaintiff ſay they are his freehold, and in truth 
the plaintiff and defendant have both ſix acres | 
there, it was in one caſe determined, that the 
defendant cannot give in evidence, that he com- 
mitted the treſpaſs in his own ſoil, unleſs he 
give a name certain to the ſix acres ; for other- 
wiſe, it is ſaid, the plaintiff cannot make a new 
aſſignment*, But in a later caſe*, it was de- 
termined, that in treſpaſs guare clauſum fregit in 
D., if the defendant plead /iberum tenementum, 
without giving the cloſe a name, and iſſue be 
Joined thereupon, it is ſufficient for the de- 
fendant to ſhew any cloſe there that is his free- 


Y 2 Salk. 453. 6 Mod. *2 Salk. 453. 6 Mod: 
117. 8. C. 119. 8. C. 7 T. R. 335. 
® Dyer, 23. Per Lawrence, Juſt. | ; 


C 2 hold; F 
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hold; and therefore, in that caſe, the better way 


is to make a new aſſignment, 


As the plaintiff may new- aſſign the treſpaſs in 
a a different cloſe, ſo he may new-aſſign it in 
another part of the ſame. cloſe: In the latter 
caſe, he ought co alledge, in what other part of 
the cloſe the defendant committed the treſpaſs, 
as in the South or North part, ſo that the dif- 
ference may be plainly perceived. If the de- 
fendant juſtify under a right of way, the plaintiff 
may either deny the exiſtence of the right claimed 
by the defendant, or admitting it, he may new- 
aſſign the treſpaſs extra viam; or, if he be ſo 
diſpoſed, he may deny the right, as well as 
make a new aſſignment, by ſaying that he 
brought his action, not only for the treſpafs 
attempted to be juſtified, but alſo for the other 
treſpaſs extra viam. And the plaintiff may 
make a new aſſignment, not only as to the time 

and place, but alſo as to the mode of commit- 
ting the treſpaſs ; as for inſtance, in anſwer to a 

plea of moderate correction, the plaintiff, by way 

of new aſſignment, may ſay that the defendant beat- 
him immoderately: So where the defendant juſti- 
fies under a right of common of paſture or tur- 


v Bro. Abr. tit. Treſpaſs, pl. 203. 
N bary, 
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bary, &c. the plaintiff may ſtate the treſpaſs to 
have been committed, on other occaſions, and for 
other purpoſes, than thoſe mentioned in the plea, 

A new aſſignment, being in nature of a new 
declaration, ſhould be equally certain; and the 
defendant may anſwer it in the ſame way, either 
by pleading the general iſſue of not guilty, or a 


ſpecial juſtification *, But, in anſwer to a new 
aſſignment at a different place, he cannot ſay 


that the places mentioned in the plea and new 
aſſignment are the ſame*; for by new-aſſigning, 
the plaintiff admits the truth of the plea, and is 
eſtopped from giving any evidence in the place 
ſtated therein, ſo that if the places are in truth 
the ſame, the defendant may take advantage of 
it, on the general iſſue of not guilty, Neither 
can the defendant juſtify at a different place, and 
traverſe the place mentioned in the new aſſign- 
ment *, | 8 
Where a replication denies the whole ſubſtance 
of the defendant's plea, there the plaintiff ought 
to tender an iſſue, and conclude to the country 


© Bro. Abr. tit. Jep, pl. 168. 


pl. 168, 359. f1 Bur. 316. 2 Bur. 1022, 
Id. pl. 3, 168. Cro. Doug. 94, 428. 2 T. R. 
Eliz. 355» 492, 3. 442, 3 
2 Bro. Abr. tit. Treſpaſs, : F 
EPR and 
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— and it matters not whether the replication, in 
ſuch caſe, be with or without a traverſe, for where 
a traverſe compriſes the whole matter of the 
plea, the replication may ſtill conclude to the 
country *, But where a particular fact is ſelected 
and denied, the concluſion ſeems to depend on 
the form of the replication: If it be fo framed, 
as ſimply to deny the fact, without any induce- 
ment or traverſe, it ought to conclude to the 
country * ; but the plaintiff is not always obliged | 
to reply in that way, for in ſome caſes he is al- 
lowed, after a proper inducement, to traverſe 
the fact, with an ab/que boc'; and where a par- 
ticular fact is ſo traverſed, the replication ſhould 
conclude to the court, with an averment and 
prayer of damages, or of the debt and damages*, - 
And it is an invariable rule, that wherever new 
matter is alledged in the replication, it ſhould be 
concluded with an averment, in order to give 
the defendant an e of anſwering | it's 


r 1 Salk. 4. 1 Fen v. Allos, cited in 
h 2 T. R. 439. and the 1 Bur. 320, 1. 2 Str. 871, 
caſes there cited of Baß v. 2 Wilſ. 113. Barnes, 161. 
Leake, T. 23 Geo. III. and S. C. Doug. 428. 
Slater v. Carne, H. 25 Geo. k Same caſes; 1 Buy. 319. 
III. accord. Mulliner v. 2 T. R. 442, 3. 
Wilkes, E. 23 Geo. III. I 2 Wil. 65. Doug. 58. 
ſemb. contra. 2 T. R. 576. 
; | A new 
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A new aſſignment concludes, by averring that 
the treſpaſs newly aſſigned is another and dif- 
ferent treſpaſs, than that mentioned in the plea; 
wherefore, inaſmuch as the defendant hath not 
anſwered the treſpaſs newly aſſigned, the plaintiff 
prays judgment, and his damages, &c. 

In all caſes, where the plea was entered i in the 
general iſſue book, or delivered to the plaintiff”s 
attorney, the replication ſhould be delivered to 
the defendant's attorney; but otherwiſe it ſhould 
be filed, in the office of the clerk of the papers: 
And unleſs the replication conclude to the coun- 
try, it ſhould be ſigned by counſel. 

If the plaintiff reply, without joining iſſue, the 
defendant may be called upon to rejoin; or if 
there be a new aſſignment, he may be ruled to 
plead thereto, in like manner as to the original 
declaration. After a rejoinder, if the parties are 
not yet at iſſue, the plaintiff muſt ſur-rejoin, the 
defendant rebut, and the plaintiff ſur- rebut, &c. 
till iſſue is joined, The rule for theſe pur- 
poſes is given by the maſter, in like manner as 
the rule to reply; and if the plaintiff do not 
reply, ſur-rejoin, or ſur-rebut, within the time 
limited by the rule, or order for further time, 
the defendant may ſign a judgment of non pros : 
And it is not neceſſary for him to demand. a re- 
C4 | plica- 
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plication, &c. the ſervice of the copy of the rule 
being deemed a demand of itſelf The judg- 
ment of non pros is a final judgment, and ſigned 
on a double half-crown ſtamp; on which the 
defendant may tax his coſts, and take out exe- a 
cution “. If the defendant, on the other hand, 
neglect to rejoin or rebut, when called upon for 
that purpoſe, the plaintiff may ſtrike out the 
previous pleadings, and ſign judgment by de. 
fault, as for want of a plea". . 


n Imp. K. 5 471. ö CG R. 152. 
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CHAP. XXIX. 
Of DEMURRERS, and AMENDMENT. 


A DEMURRER admits the fats, and refers the 
law ariſing thereon to the judgment of the 
court. And it is either to the whole or part of 
a declaration, or to the plea, replication, &c. 
When there are ſeveral counts in a declaration, 
ſome of which are good in point of law, and the 
reſt bad, the defendant can only demur to the 
latter; for if he were to demur generally to the 
whole declaration, the court would give judg- 
ment againſt him*. But if a plea or replication, 
which is entire, be bad in part, it is bad for the a 
whole ©. 
Demurrers are general or ſpecial *; the former 
are to the ſubſtance, the latter to the ferm of 
pleading. Thus, if a defeQive title be alledged, 
it is a fault in ſubſtance, for which the party may 


* Co, Lit. 71. b. 1 © 2 Saund. 124. 1 Salk, 


132. : 312. 1 . R. 40. 37. R. 
d i Saund. 286, 2 Saund. 374. Eg 4 2 
380. 1 Wilſ. 248. Co. Lit, 72. K. 


demur 
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demur generally; but if a title be deſectively 
ſtafed, it is only a fault in form, which muſt be 
ſpecially aſſigned for cauſe of demurrer, Of the 
ſame nature is duplicity : And it is not ſufficient 
to ſay that the pleading is double, or contains two 
matters, but the party demurring muſt ſpecially 


ſhew wherein the duplicity conſiſts *. 


At common law, there were ſpecial demurrers, ; 
but they were never neceſſary except in caſes of 
duplicity, and therefore were ſeldom praftiſed; 


for as the Jaw was then taken to be, upon a ſpe- 


cial demurrer, the party could take advantage of 


no other defe& in the pleadings, but of that 


which was ſpecially aſſigned for cauſe of his de- 
murrer: But upon a general demurrer, he might 
take advantage of all manner of defects, that of 
duplicity only excepted ; and there was no incon- 
venience in ſuch practice, for the pleadings being 
at bar vivd voce, and the exceptions taken ore 
tenus, the cauſes of demurrer were as well 
known upon a general demurrer, as upon a ſpe- 
cial one. ITS 
Afterwards, when the practice of pleading at 
bar was altered, this public inconvenience follow- 


R. M. 1654. 5 17. Hardw. 167. 
1 Salk. 219. Caſ. remp. 3 Salk. 122. 


8 x d 


OF DEMURRERS, 629 


ed from the uſe of general demurrers, that the 
parties went on to argument, without knowing 
what they were to argue; and this was the occa- 
ſion of making the ſtatute 27 Elix. c. 5., by 
which it is enacted, ** that after demurrer joined, 
« and entered in any action or ſuit, in any court 
ce of record, the judges ſhall proceed and give 
te judgment, according as the very right of the 
ce cauſe and matter in law ſhall appear to them, 
te without regarding any imperfection, defect, or 
« want of form, in any writ, return, plaint, de- 
ce claration, or other pleading, proceſs, or courſe 
« of proceeding whatſoever, except thoſe only, 
« which the party demurring ſhall ſpecially and 
« particularly ſet down and expreſs, together with 
ce his demurrer,” This ſtatute, by making 
known the cauſes of demurrer, was ſo far reſtora- 
tive of the common law; and as a general de- 
murrer before, did confeſs all matters formally 
pleaded, ſo by this ſtatute, whenever the right 
ſufficiently appeared to the court, it confeſſed all 
matters, though pleaded informally *. rel 
But there were ſtill many defects and imper- 
ſections, which were not aided, as form, upon a 
general demurrer; to remedy which, it was 


4 3 Salk, 122. Hob. 233. | 
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enacted, by the ſtat. 4 Ann. c. 16. ti that no ad- 


« vantage or exception ſhall be taken of or for 
« an immaterial traverſe, the default of entering 
te pledges upon any bill or declaration, the de · 
« fault of alledging a profert in curid of any 
* bond, bill, indenture, or other deed mentioned 
« in the declaration or other pleading, or of let- 
te ters teſtamentary, or letters of adminiſtration; 
te the omiſſion of vi et armis or contra pacem, the 
« want of averment of hoc paratus eft verificare, 


ce or hoc paratus eſt verificere per recordum, or 


cc not alledging prout patet per recordum; but the 


c court ſhall- give judgment, according to the 
« very right of the cauſe, without regarding any 


« ſych imperfections, omiſſions, and defects, or 
«any other matter of like nature, except the 
« ſame ſhall be ſpecially and particularly ſet 
« down, and ſhewn for cauſe of demurrer; not- 


« withſtanding the ſame might have heretofore 


et been taken to be matter of ſubſtance, and not 
& aided by the ſtatute of Queen Elizabeth, ſo as 
« ſufficient matter appear in the pleadings upon 
ie which the court may give judgment, according 
« to the very right of the cauſe,” Since the 


making of theſe ſtatutes, the party, on a general 
| demurrer, can only take advantage of defects in 


ſubſtance; 


* 
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 fubliznce; and therefore; if the" defefts be not 


clearly of that nature, it is ſafeſt to demur ſpe- 
cially, in which caſe he may not only take ad- 
vantage of ſuch defects, but alſo of any others, 


that are ſpecially ſet down, 


All demurrers, whether general or + ſpecial, 
muſt be ſigned by counſel; and general demur- 
rers to the declaration are delivered, on treble- 
penny ſtampt paper, to the plaintiff's attorney; 
but ſpecial demurrers, or general demurrers after 
ſpecial pleas, are filed in the office of the clerk of 
the papers, who makes copies of them. The 
defendant, we may remember, cannot waive a 
general demurrer to the declaration; but a ſpe- 
cial one may be waived, after the book is made 
up, unleſs the defendant has been previouſly | 
ruled, and elected to abide by it, 


—  — 

When either party demurs, the other, in due 

time, joins in demurrer and proceeds to argu- 

ment, amends, diſcontinues, or enters a zolle 
proſequi.. 

Amendments are either at common law or by 

ſtatutek. At common law, there was very little 


Co. Lit. 72. a R. M. k 1 Str. 137. 


1654. 5817. 
room 


643 - or AMENDMENT. 
room for amendments ; for, according to Brit- 
ton, the judges were to record the parols, or 


pleadings, deduced before them in judgment; 


but they were not to eraſe their records, nor 


amend them, nor record againſt their inrol- 


ment, &c. All miſtakes, however, were amend- 
able at common law, during the ſame term“; 


and afterwards, an amendment was in ſome in- 
ſtances permitted, as in the recital of a writ, or 


entry of an eſſoign, or continuances *, &c. So 


at common law, when the pleadings were ore 


tens at the bar of the court, if any error was per- 


ceived in them, it was preſently amended ?, 


Afterwards, when the pleadings came to be in 
paper, it was thought but reaſonable, that the 
parties ſhould have the like indulgence?. And 
hence it is now ſettled ?, that whilſt the pleadings 
are. in paper, and before they are entered on re- 
cord, the court on motion, or a judge at cham- 
bers, will amend the declaration, plea*, replica- 
tion *, &c. in form orin ſubſtance, « on proper and 
exiled terms. 


14 Inſt. 255. Gilb. C. P. 2 Salk. 520. Gilb. C. P. 
10. 114.15. 


= 8 Co. 157. Gilb. C. P. 21 Salk. 47+ 3 Salk, $1. 
108. 1 Will. 7. 
Gilb. C. P. 108, 9. * 14. 223. 


® 10 Mod. 88. 1 Str. 11. t Id. 76. 
The 
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The declaration may be amended, in form or 
in ſubſtance®; and it may be ſo amended, even 
after a plea in abatement , or of nul tiel record. 


And leave has been granted, upon the application 
of the plaintiff, to amend the declaration after 
verdict, by increaſing the damages laid, accord- 
ing to the truth of the caſe, as found by the jury; 
the former verdict being at the fame time ſet 
aſide, and a new trial granted, to enable the de- 
fendant to make his defence to the demand ſo 
enlarged *, But after plea pleaded, or after the 
end of the ſecond term from the return of the 
writ, the plaintiff is not allowed to add a new 
count to hisdeclaration, under pretence of amend- 


2A to an amendment of the plaintiff was allowed to 
the declaration, by alter- amend his declaration, on pay- 
ing the venue, ſee 2 Barnard, ment of coſts, by altering the 
K. B. 153. 2 Str. 1162, defendant's name, after a 
1202. 1 Wilſ. 173. Say. Rep. plea of mſnomerin abatement, 
150, 294. 2 Bur. 1098. and even after two terms had 
Y 1 Salk, 50. 1 Ld. Raym. elapſed, and notwithſtanding 
669. 8. C. 1 Str. 11. 2 Str, the defendant was in cuſtody. 
739. 2 Ld. Raym. 1472, 1 Will, 87, but ſee 
8. C. Caſ. temp. Hardw. 44. 1 Salk. 52. 6 Mod. 263, 310. 
but ſee 1 Salk. 50. 2 Ld. S. C. /emb. contra. Ses alſo 
Raym. 859. S. C. Id. 1307. 2 Bur. got. 
contra. In the caſe of Owens *7 T. R. 13e, 
v. Dubois, T. 38 Geo. III. 
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ing it”: And a new right of action is conſider- 
ed, in this reſpect, as a new count *, Yet where 
the plaintiffs declared as executors, on a promiſe 
to their teſtator, and iſſue was joined on a plea 
of the ſtatute of limitations; the court, after two 
terms, permitted the plaintiffs to amend, by lay- 
ing the promiſe to have been made to them- 
ſelves *. But the amendment in this caſe was under 
particular circumſtances; and if it had not been 
allowed, the action would have been loſt, by the 
running of the ſtatute of limitations“. 

Before plea, there are no coſts payable upon 
amending the declaration, except the coſts of the 
application ; and the declaration may be amend- 


| ed, in matter of form, after the general iſſue 
_pleaded, and before entry, without paying 


coſts or giving an imparlance*: But if the 
amendment be in matter of ſubſtance, or after the 
general iſſue is entered *, or a ſpecial plea plead- 
ed*, the plaintiff muſt pay coſts or give an im- 


YR. M. 10 Geo. II. (3). Þ 1 Will. 149. Say. _— 


x Will. 149, Say. Rep. 97, 235, 6. 


151, 234. Sed guære ? R. M. 10 Geo. II. reg. 
= 1 Will. 149. Say. Rep. 2. (6). 


234. 1. Sty. P. R. 20. 2 Str. 


2 Str. 890. Fitzgib. 193. 950. but ſee R. M. 1654. 
1 Barnard, K. B. 408, 418. 5 13. 


8. C. 22 cStr. 890. Lofft, 155. 


parlance, 
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parlance, at the election of the defendant. On 
amending the declaration, after plea pleaded, the 
defendant is at liberty to plead de novo, and has 
two days allowed him for that purpoſe, after the 
amendment made, and payment of coſts ; and 
if a rule to plead be entered, the ſame term the 
amendment is made, though before ſuch amend- 
ment, it is ſufficient; otherwiſe a new rule to 
plead muſt be entered. | | 
The reaſon of not permitting a new count to 
be added, or right of action alledged, after the 
end of the ſecond term, 1s that the plaintiff is 
obliged to declare within two terms ; and a new 
count, or right of action, is conſidered as a new 
declaration . But this reaſon is not applicable 
to pleas or replications, &c. which may be 
amended at any time, ſo long as they are in 
paper: Thus, where the defendant in treſpaſs 
pleaded two pleas, in Hilary term; and i Trinity 
term, after iſſue joined, obtained a rule to ſhew 
cauſe, why he ſhould not have leave to amend 
his two pleas, and to add a third plea ; the rule 


f 1 Salk. 517, 518, 520. (5). Yeates v. Edmonds, T. 
R. T. 5 & 6 Geo. II. (5). 35 Geo. III. | 
R. M. 10 Geo, II. reg. 2. 1 Wil, 223. 
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was made abſolute, upon payment of coſts*, 
In like manner, the plaintiff has been allowed to 


. amend, by withdrawing his replication, and re- 


plying de novo, after a lapſe of many terms. 
And in one caſe, the plaintiff had leave to amend 
his replication, where iſſue had been joined upon 
it, and the cauſe entered at the aſſizes, and mae | 
a remanet for defect of jurors*, 

But where to a plea of ſpecialties outſtanding, 
in an action on ſimple contract againſt an execu- 
trix, the plaintiffs replied aſſets ultra, which was 
found for them, but the verdict ſet aſide, the 
court refuſed to give them leave to alter their 
replication, and reply fraud' ; for beſides that 
there had been a trial, it might have been dan- 
gerous to permit the alteration; becauſe the de- 
fendant, on the former iſſue, might have paid 
away aſſets, as knowing the replication could not 
affect her. So where the plaintiff had been non- 
ſuited, upon a general replication, * that the 
cc cauſe of action aroſe within ſix years,” the court 
refuſed to ſet aſide the nonſuit, and to give the 


dy Will, 223. . ® Say. Rep. 285. 
| Say. Rep. 172, 2 Bur. 2 Str. 1002, 
756. | ' 


. | plaintiff. 
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plaintiff leave to reply de novo, that the writ 
« of Jatitat iſſued within the fix years. | 
Aſter a demurrer, the court would not for- 
merly permit an amendment to be made, without 
the conſent of the adverſe party“. But of late years, 
the court have not obſerved the ſame ſtrictneſi 
as formerly, with regard to amendments *; and 
it is much better for the parties that they ſhould 
not. Hence it is now ſettled, that after a de- 
murrer, or joinder in demurrer, either party is at 
liberty to amend, as a matter of courſe, whilſt 
the proceedings are in paper ?: Indeed the very 
intent of requiring miſtakes, in point of form, to 
be ſhewn for cauſe of demurrer, was to give the 
party an opportunity of amending. And even 
where the proceedings are entered on record", 
and the demurrer has been argued , the court 
will give leave to amend, where the juſtice of the 
caſe requires it, and there is any thing to amend 
by. The court, however, will always take care, 


* 5 Bur. 2692, LO 9 q 2 Str. 846. 
1 Ld. Raym. 310. Id. J. ibid. 1 Barnard, K. B. 


668. 1 Salk, 50. S. C. 1Ld. 213, 220. S. C. 


Raym. 679. 8. P. but ſee 2 Saund. 402. 2 Str. 735, 
Caſ. emp. Hardw. 171. 954» 976. Caſ. temp. Hardw. 


® 2 Bur. 756. 42. S. C. 1 Bur, 321, 2. 
P 2 Salk, 520. Gilb. C. P. Doug. 330, 620. Barnes, g, 
114, 15, 21, 25. | 


D2 that 


638 | OF AMENDMENT. 


chat if one party obtain leave to amend, the other 
party ſhall not be prejudiced or delayed thereby*, 
Upon ſimilar grounds, the court will ſome- 
times give a party leave to withdraw his demur- 
rer, after it has been argued, and to plead or reply 
de novo, in order to let in a trial of the merits *. 
Thus, after a demurrer to the defendant's plea 
had been argued, and the matter ſtood over for 
the judgment of che court,” a rule was made to 
' thew cauſe, why the plaintiff ſhould not have 
leave to withdraw his demurrer, and reply to the 
plea; which rule, no cauſe being ſhewn, was 
_ afterwards made abſolute ”, | 
But this is altogether diſcretionary in the court, 
Therefore where to an action of debt upon a 
bail- bond, the defendant pleaded there was no bill 
of Middleſex, and the plaintiff demurred, the 
court, after delivering their opinion in favor of | 
the defendant, refuſed to give the plaintiff- leave 
to withdraw his demurrer, and amend” : And by 
Wright, Juſt. It is not uſual to amend, after a 
demurrer has been argued, and the opinion of the. 
court is known: And it is certainly improper to 
give leave in the preſent caſe, it being an action 
againſt bail, whom the court are always inclined to 


t 2 Bur. 756. - | Say. Rep. 316. 
U Doug: 385, 452. | v 17. 116, 17. c is 
_ Tavors, 


1. 
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favor.” So where the defendant rejoined to feveral 
replications in treſpaſs, and demurred to others, 
and a verdict was found for him upon the iſſues 
in fact, and contingent damages aſſeſſed upon the 
demurrers, which were afterwards over-ruled ; 
the court refuſed to let the defendant withdraw 
his demurrers, and plead to iſſue“: And: by 
Deniſon, Iuſt. Where the demurrer is firſt ar- 
gued, before any trial of the iſſues, the court will 
give leave to amend; as in the caſe of Grddins v. 
Giddins? : But this is an attempt to amend 
iſſues in law, after a verdict has been faund on 
the ifſues in fact, and contingent damages aſſeſſ- 
ed; of which there never was an inftance. 


And we do not know where it would end; nor 


how the cauſe could be again carried down to 
trial. The court cannot help ſeeing that this is 
upon record: Here are verdicts, and contingent 
damages found, The caſes of amendment cited 
are where the whole is ſuppoſed to be in paper; 
or elſe the court could not have done it. We 


have F CIP 
upon record.” 


Whilſt the proceedings. are in paper, the 
amendment is at common law, and not within 


* Jur. 321, I Y Say, Rep. 316. 
_ D3 any 


| after the record had been made up for trial, and 


And in general it ſeems, that where there has 
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any of the ſtatutes of amendments, which relate 


only to proceedings of record*. And there is 
no difference, as to the doctrine of amending at 
common law, between civil and criminal caſes *; 
nor between penal and other actions. Thus, in 
a gui tam action for uſury, the plaintiff was per- 


mitted to amend his declaration, by altering the 


date of a note, after iſſue joined and entered on 
the roll, and after many terms had elapſed, ſince 


the commencement of the ation*®, A fimilar 


amendment was permitted, in a ſubſequent caſe, 


withdrawn, upon diſcovery of the miſtake *. 


been no unneceſſary delay, on the part of the 


plaintiff, the court will give him leave to amend 


his declaration in a penal action, eyen after the 
time allowed for bringing a new one is expired . 
But where the plaintiff in ſuch an action has been 
guilty of any, unneceſſary delay in proſecuting 
his ſuit, the court in their diſcretion, will not 
permit amendments to be made in the declara- 


__ ® 1 Salk, 47+ 3 Salk. 31. * 2 Bur. 1098, 9. 


a 1 Salk. 51. 2 Ld. Raym. 425 Bur. 2833, 4. and ſee 
1068. 6 Med. 285, S. C. Taillaur, gui tam v. Coch, T. 
d Str. 137. 2 Str. 1227. 22 Geo. III. 6 T. R. 173. 

i Will. 256. 1 Bur. 402. | 67. R. 543 ·7 T. R. 55. 


tion, 
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tion, though the pleadings are ſtill in paper*, 
And thete is ſaid to be no inſtance, in which the 
court have given leave to amend, as to the par- 
ties to the ſuit, in a qui tan action, aſter de- 
murrer®. 

When the proceedings are entered on hal 
the court will amend no farther than is allowable 
by the ſtatutes of amendments . By the firſt 
of theſe ſtatutes, (14 Ed. III. ſtat. 1. c. 6.) it is 
enacted, that no proceſs ſhall be annulled or 
« diſcontinued, by miſpriſion of the clerk, in 
« writing one ſyllable or letter too much or too 
« little; but as ſoon as the miſtake is perceived, 
te by challenge of the party, or in other manner, 
te jt ſhall be amended in due form, without giv- 
« ing advantage to the party that challengeth the 
e ſame, becauſe of ſuch miſpriſion.” The 
judges conſtrued this ſtatute ſo favourably for 
ſvitors, that they extended it to a word*, And 
by the 9 Hen. V. ſtat. 1. c. 4. it is declared, that 
they ſhall have the ſame power, as well after as 
| before judgment, ſo long as the record and proceſs 
are beſore them. This ſtatute is confirmed and made 
2 T. R. 707. 6 T. R. * Salk, 47, 3 Salk. 31. 


171. Gilb. C. P. 114, 15. 
9 47. R. . "O20 157. a, { 


* | | 
D 4 perpetual 
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perpetual by 4 Hen, VI. c. 3. with a proviſo, that 
it ſhall not extend to proceſs of outlawry, &c. By 
the 8 Hen. VI. c. 12. the juſtices are farther em- 
powered to examine and amend what they ſhall 
think, in their diſcretion, to be the miſpriſion of 


their clerks, in any recard, proceſs, word, plea, 
warrant of attorney, writ, panel, or return: And 
by the 8 Hen. VI. c. 15. they may amend the 
miſpriſions of their clerks, and other officers, as 
ſheriffs, coroners, &c. in any record, proceſs, or 
return before them, by error or otherwiſe, in writ- 
ing a letter or ſyllable too much or too little, 
Theſe are, properly ſpeaking, the only ſtatutes of 
amendments * ; and they do not extend to criminal 
caſes, or penal actions. ne 

In order to amend upon theſe game it 1 a 
general rule, that there muſt be ſamething to 
amend by. It has, however, been determined, 
in compliance with this rule, that the original 
urit “, or bill", is amendable by the inſtrugions 
given to the officer; the declaration by the bill*; 
* 1 Salk, 51, The reſt, 564, 1 Salk, 49. 8. G. 


beginniog with the 32 Hen, 
VIII. c. 30. are ſtatutes of 
Jerfails, | 
117. 2 Ld. Raym. 1307. 
| Gilb. C. P. 116. 
„ Co. 161, 1 Ld. Raym. 
ME 8 


_ 


26. 


Barnes, 10, 16, 22. | 
" Barnes, 3, 1 16, 24, 


© 1 Str. 583. 2 Str. 954. 
1151, 11621271. Say, Rep. 


294. the | 
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the pleadings, ſubſequent to the declaration, by 
the paper-book /, or draft under counſel's hand 4; 
the niſi prius roll by the plea roll *; the verdict, 
whether general or ſpecial, by the plea rol}, 
memory *, or notes of the judge, or notes of the 
aſſociate, or clerk of aſſize”; and if ſpecial, by 
the notes of counſel *, or even by an affidavit of 
what was proved upon the trial* ; the judgment 


by the verdict ; and the writ of execution by 


the judgment *, 


P 8 Co, 161. b. Palm. 404, 
5 Latch, 58, $6. S. C. Cro. 
Car. 144. 1 Salk. 50, 88. 
2 Ld. Raym. 895. S. C. 

1 Cro. Eliz. 258. 2 Str. 
846, 1 Barnard. K. B. 213, 
220. S. C. 

8 Co. 161. b. Cro. Car, 
203. 1 Salk. 48, 1 Id, 
Raym, 94. 12 Mod. 107. 
Comb. 393. 8. C. 2 Str. 
1264. Say. Rep. 76. Barnes, 
14. bat ſee 1 Ld. Raym. 
511. | 

* 1 Ld. Raym. 133- 

ro. Car. 338. Gilb. C. 
P. 64. 1 Bac. Abr. 101. 
Bul. Ni. Pri. 320, Barnes, 6, 


449+ 
* 2 Str. 1197+ 1 Will, 33. 


S. C. Doug. 376, 673, 722, 


745- 3 T. R. 659, 749- 
Barnes, 478. but ſee 6 T. R. 


Cro. Car. 145. 1 Salk, 
47, 8. 1 Ld. Raym. 138. S. 
C. 1 Salk, 53. 1 Ld, Raym. 
335+ 1 Barnard. K. B. 191. 
1 Bac, Abr. 101. Gilb. C. 
P. 163. but ſee 2 T. R. 281. 

1 Rol. Rep. 82. Rol. 
Abr. 207. pl. 15. 1 Salk, 
47» 8, 53. 

* 1 Str. 514. 8 Mod. 49. 
8. C. 

2 Str. 787, 3 T. R. 349. 
-* Say. Rep. 12. 2 Blac. 
Rep. 836. n R. 737. 
3 T. R. 657. 
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The amendment may be made in any ſtage of 
the proceedings; and thoſe things which are 
amendable before error brought, are amendable 
afterwards, fo long as diminution may be al- 
leged, and a certiorari awarded *, After error 
brought in this court, on a judgment of the 
Common Pleas, the amendment may be made 
here , or in the court below. If it be made in 
the court below, a certiorari may be had, on al- 


ledging diminution, to bring up the record in its 


amended ſtate; or if the clerk of the treaſury 


of the Common Pleas attend with the record 


here, this court on motion will order the tran- 
ſcript to be amended by it“. And this way of 


amending the tranſcript here, by the record 


there, is the courſe of the court, to ſave a certio- 
rari; for if the record be right below, upon di- 
minution alledged, the party may have a certiorari 
of dommon right, for bringing it up*. Aſter 
error brought in the Exchequer· Chamber, upon 


8 Co. 162. a. W. Jon. 9. 2 Rol. Rep. 471 
3 T. R 349, 659, 749. 7 T. © Poph. 102. Hardr. 50) 
R. 474. and fee 1 Salk, 269g, 42 Rol. Rep. 471. Hardr. 
Caſ. temp. Hardw.119. forthe 5og. | 


time of awarding a certiorari, 1 Salk. 49. 


b Poph. 102. 8 Co. 162. A. 


a judg- 
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a judgment of this court, it is neceſſary to make 
the amendment here; as this differs from the 
caſe of a writ of error from the Common Pleas, 
becauſe that court is ſuppoſed to ſend up the 
very record, but this court ſends only a tran- 
ſeript . When the record in ſuch caſe is amend- 
ed, it is either certified into the Exchequer- 
Chamber, upon diminution alledged ?; or upon 


carrying it there, by the clerk of the treaſury of 
this court, the juſtices and barons will order the 


tranſcript to be amended * ; or the tranſcript may 


be brought back, and amended in this court, 


by the original record . If there be any mi- 
take in the tranſcript, by the negligence of -the 
clerk, the court above, on carrying up the re- 
cord, will order the tranſcript to be amended by 


it*: and though, after a writ of error, it is not 


uſual to ſuffer an amendment of the record of an 
inferior court, yet where there is a miſtake in 
the tranſcript, the court above will order i to be 
retified®, oy 

On an amendment” after error or brought, i it was 
not formerly uſual to allow the plaintiff his coſts 


1 Str. 837. * Hardr. 505. 
© Cro, Jac. 429, 628. * 1 Rol. Abr. 209, 10. 

2 Rol. Rep. 471. = 1 Will, 337. Say. Rep. 
k 7 Rol. Abr. 209. 59. S. C. 
1 14. 2 Str. 837. 
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of the writ of error ®; but it is now ſettled, that 
they ſhall be allowed him, provided the amend- 
ment be made after final judgment, and the plain- 
tiff, after notice of the amendment, do not pro- 
ceed further *; but if the amendment be made 
before final judgment, or the plaintiff proceed 
after notice thereof ?, he ſhall not be allowed his 
coſts, And where amendments are made, vpon 
a writ of error, after verdict, &c, by virtue of 
the ſtatutes of jeofails, no coſts are given; for the 
conſtruction of thoſe ſtatutes has been, to give 


judgment for the party upon the writ of error, as 


if the amendments had been made”. 


5 


23 Mod. 113. P 1 Ld, Raym. 95. 


3 Lev. 361. 2 Ld, 4 1 Salk. 49. in nrg. 
Raym. 897. | Cal. temp. Hardw. 314. 
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CHAP. XXX. 


Of MAKING UP, and ENTERING the Issun. 
A' i Mue is defined to be a ſingle, certain, and 
material point, iſſuing out of the allegations 
or pleadings of the plaintiff and defendant * z but 
it more commonly fignifies, the entry of the alle- 
gations or pleadings themſelves : And it is either 
in law, upon a demurrer, or in fad, which is 
triable by the court, upon nul tiel record, or by a 
Jury, upon pleadings concluding to the country, 
An iſſue in fact triable by a jury, is either ſuch 
as ariſes in the courſe of an adverſe ſuit, or is 
directed by ſome court of law or equity, or 
framed under the authority of an act of parliament, 
for the trial of a diſputed queſtion ; which latter 
is called a feigned-iſſue. Two or more iſſues are 
ſometimes joined in the ſame cauſe; as where the 
defendant demurs and pleads to different counts 
of a declaration, or the plaintiff demurs and re- 
plies to different pleas, or where, in an action 


Co. Lit. 126, 2. 
againſt 
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againſt two or more defendants, they appear by 
different attornies, and ſever in pleading. 

The iflue, as dependent on the pleadings, is 
general or ſpecial. In every action, wherein the 
defendant pleads the general iſſue, or demurs ge- 
nerally to the declaration; on a plea of plene ad- 
miniſtravit by an executor or adminiſtrator; in 
debt, where the defendant pleads a ſpecial non ef 
factum, comperuit ad diem to a bail-bond, or nul 
tiel record to an action on a judgment or recog- 
nizance; in covenant, where his plea concludes 
to the country ; and in treſpaſs, where he pleads 
ſon aſſault demeſne, liberum tenementum, or not 
guilty to a new aſſignment; the ifſue is made up, 
on treble- penny ſtamped paper, by the attornies; 

who likewiſe make up all iſſues and demurrers 
upon writs of error, ſcire facias, and audita que- 
rela, and repleaders, or other matters formerly 

entered of record*, In all other caſes, both 
by bill and original, the iſſue, or as it is com- 
monly termed, the paper-book, or upon an iſſue 
in law, the demurrer-book, is made up by the 
clerk of the papers*© ; who charges the plain- 
tiff's attorney eigbt- pence per ſheet for the whole 


dR. F. jo. W. UI. a . 
© Say, Rep. 97. but ſee 2 Str, 1266, 


book, 
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book, and four-pence per ſheet for all the plead · 
ings ſubſequent to the declaration, (which the 
plaintiff's attorney furniſhes him with a copy of,) 
beſides ſtamps. 

Formerly, when the plaintiff i in his replication 
concluded to the country, or demurred, the iflue 
could not have been made up, till a four-day rule 
had been given and expired, to rejoin, or join in 
demurrer; but the practice in that reſpect is now 
altered, it being a rule, that in all ſpecial plead- 
ings, where the plaintiff takes iſſue upon the de- 
fendant's pleading, or traverſes the ſame, or de- 
murs, ſo as the defendant is not let in to alledge 
any new matter, the plaintiff may make up the 
paper-book, without giving a rule to rejoin *: 
but otherwiſe a rule muſt be given for that pur- 
poſe, unleſs the defendant be bound, by a judge's 
order, to rejoin gratis. 

The iſſue contains an entry or tranſcript of 
the declaration, and other ſubſequent pleadings *; 
and in actions by Sill, ſhould be made up of 
the term in which it is joined: And it is prefaced 
with a memorandum, ſtating the exhibiting of the 
| bill, and that there are pledges for the proſecu- 
tion of it. The reaſon for a memorandum is, 


R. T. 1 G. II. 2. * Append, Chap. XXX. [A]. 
that 
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that proceedings by bill were formerly conſidered 
as the bye-buſineſs of the court *: And it varies 
in four caſes; firſt, when the iſſue is of the 
fame term, in which the cauſe of action ac- 
crued 1 ſecondly, when it is of a term ſubſequent 
to the cauſe of action, but of the ſame term 
with the declaration; thirdly, when it is of a 
term ſubſequent to the declaration, and within 
four terms after ; fourthly, when it is more than 


four terms after the. declaration, In the firſt. 


caſe, the memorandum is ſpecial, ſtating the bill 
to have been exhibited on a particular day i in 
term, after the cauſe of action accrued: In the 
ſecond caſe, it ſtates the bill to have been ex- 
hibited on the firſt day of the term, in which 


the declaration was delivered: In the third and 


fourth caſes, it purſues the fact, but with this 


difference, that in the third caſe, the term of 


exhibiting the bill is referred to as /aft paſt, and 
in the fourth, as in a certain year ao the king's 
reign. 

The #1] or declaration then follows; and af- 
terwards, if the plea be of a term ſubſequent 
to the declaration, the iſſue by bill contains the 
entry of an imparlance : which, we have ſeen, 

f Gilb, C. P. 47. 80 


i . 
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is general or ſpecial, Where a ſpecial impar- 
lance is neceſſary, to enable the defendant to 
plead any particular plea, it muſt be entered io 
the iſſue; but otherwiſe the entry of a general 
impatlance is ſufficient: And it is not neceflary 
to enter more than one imparlance, though ſe- 
veral terms have intervened between the declara- 
tion and the plea.” When the replication is of 
a term ſubſequent to the plea, it is uſual for the 
clerk of the papers to inſert continuances in 
the paper - book; but this does not ſeem to be 
neceſſary . | 

The pleadings are next copied, in their proper 
order, beginning each with a new line; and 
under them, the clerk of the papers is direfted 
to write the names of the counſel by whom they 
are ſigned, as well on the part of the plaintiff, 
as of the defendant*. Formerly, if there was 
a plea in abatement, upon which a re/pondeas 
oufter was awarded, and afterwards the defendant 
had pleaded in chief, it was neceſſary to enter 
the plea in abatement, and judgment of re/pon- 
deas oufter, in making up the iſſue, as well as 
the plea in chief“; and where they were entered 
in the plea-roll, but omitted in the record of 

t 5 Co. 75. i 7 Mod. 51. 1 Salk, 5. 

d R. E. 18 Car. II. | | 

Vor. II. E Me 
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My Prius, the court on that ground arreſted 
the judgment, the record of Ni Prius not ap- 
pearing to be in the ſame cauſe*, Afterwards, 
a rule was made, that, for the future, a'copy 
of the plea in chief only ſhould be delivered 
and paid for'; and agreeably thereto, . where 
the plea in abatement, and judgment of reſpon- 
'deas oufter, were omitted in the plea-roll, the 
court held the omiſſion to be immaterial ; par- 
ticularly, as the nen had n and 
paid for the iſſue *. = 

An iſſue in fact by bill, ah wilde by he 
country, concludes with the award of the venire 
Facias, or proceſs to bring in the jury, as fol- 
lows: © Therefore let a jury thereupon come, 
ce before our lord the king at Weſtminſter, on 
&« (the return of the writ, being a day certain), 
ce by whom, Sc. and who neither, St. to-recog- 
te nize, Sc. becauſe as well, Sc. the ſame day 
e is given to the parties aforeſaid,' at the ſame 
ce place. If there are ſeveral iſſues in fact, 
triable by the country, the concluſion is as fol- 


*I Ld. Raym. 329. Carth. For the explanation of 

447- 5 Mod. 399. 12 Mod. theſe er cetera, ſee the writ of 

119. S. C. ven re facias, poſt, Chap. 
a e. 51. 1 Salk, 5. XXXIV. 


m 3 Bur. 1682. 
lows: 
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lows : ( Therefore as well to try this iſſue, as 
te the ſaid other iſſue, or iſſues, above joined be- 
« tween the parties aforeſaid, let a jury thereupon 


ec come, Sc. Or if there are ſeveral defend- 


ants, who plead ſeparately, the award of the 
venire facias ſtates between whom the different 
ifſues are joined, thus: Therefore as well to 
« iry this iſſue, as the ſaid other iſſue, or iſſues, 
* above joined between the ſaid A. B. and C. D. 
t Sc. let a jury thereupon come, Sc. 

Where there are ſeveral defendants, ſome of 
whom plead, and others let judgment go by de- 
fault, the venire facias is awarded ſpecially, as 
well to try the iſſues, as to aſſeſs the damages 
againſt the latter defendants. In this caſe, as it 
is a rule, that the jury who try the iſſues, ſhall 
aſſeſs the whole of the damages“, there is an 
entry of an unica taxatio, as follows: And be- 
et cauſe it is convenient and neceſſary that there 
« be but one taxation of damages in this ſuit, 
« therefore let the giving of judgment in this 


* behalf againſt the ſaid C. D. (the defendant 


te who let judgment go by default) be fayed, 
e until the trial and determination of the | ſaid 
te i ſue, or iſſues, above joined between the ſaid 


11 Co. 5, &c. 
E 2 | 849 
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te A, B. and the faid E. F., (the other * 
fendants ?). 

If there be ſeveral iſſues, in fact and in law, 
the award of the venire is, as well to try the for- 
mer, as to aſſeſs the damages upon the latter; 
abſolutely, if the iſſues in law have been already 
determined in favour of the plaintiff, or other- 
wiſe conditionally, in caſe judgment ' ſhall be 
_ thereupon given for him. Ia theſe caſes, if the 
iſſues in law are firſt determined, and the 
plaintiff is in conſequence. entitled to damages 
upon part of the declaration, or againſt one of 
ſeveral defendants, thete is an entry of an anica 
taxatio, to poſtpone the aſſeſſment of ſuch 
damages, until the trial of the iflues in fact: 
But if the iſſues in fact are firſt tried, an unica 
taxatio is unneceſſary ; for in ſuch caſe, the jury 
who try the iſſues in fact will of courſe aſſeſs. the 
damages. 

In actions by original, the iſſue is enticled of 
the ſame term as the declaration; and begins 

with a copy of the declaration, without a memo- 
randum: And it is not neceſſary to enter a ge- 
neral jmparlance, if the pleadings are of a 
ſubſequent term. The award of the venire fa- 


” Append. Chap. XXX. [B]. 
8 | cia 
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cias by original, is as follows: © Therefore it is 
« commanded to the ſheriff, that he cauſe to come 
« before our lord the king, on (a general return 
« day,) whereſoever he ſhall then be in England, 
« twelve, Sc. by whom, Sc. and who neither, 
« /e. to recognize, Es. becauſe as well, Sc.“ 
But where the ſheriff is a party, or intereſted 
in the cauſe, the venire is awarded to the co- 
ronerꝰ; or if there are two ſheriffs, and one of 
them is intereſted, to the other; and if the co- | 
roner, as well as the ſheriff, is intereſted, the 
venire is awarded to two perions, appointed by 
the court, called eliſors*, Where the venue is 
laid in a county-palatine, inſtead of the com- 
mon award of a venire facias, there is a ſpecial 
award of a mittimus to the juſtices there, com- 

manding them to iſſbe the jury proceſs, and | 
when the cauſe 1 is tried, to ſend the record back 
again, to the court above*. At what time the 
practice originated, of ſending records by mit- 
timus into counties-palatine, is not quite clear; 
but ſo late as the 11 W. III. the court expreſsly 
ſaid, they could not order a trial in the county- 
n of Lancafeer, and therefore they ſent 


12 Lil. P. R. 124. "hl Append. Chap. XXX. 
Barnes, 46;. [CJ]. 8 
E . the 
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the record to be tried in Yorkſhire, as being the 
next county. 

When a fair and impartial, or at leaſt a ſatiſ- 
factory trial cannot be had, in the county 
where the action is laid, the court muſt be 
moved, on an affidavit of the circumſtances, for 
leave to enter a ſuggeſtion on the roll, with a 
nient dedire, in order to have the trial in an ad- 
joining county: And as the ſuggeſtion in ſuch 
caſe is not traverſable, the court will ſee that 
it is neceſſary, before they give leave to enter it“. 
The cauſe in that caſe muſt be tried in the next 
county, where the king's writ of venire facias 

runs“. And when the action is laid in a place 

- where the king's writ of venire does not run, 
as in Wales and Berwick upon Tweed ”, &c. it 

is awarded to the ſheriff of the next Exgliſb 

county, upon a ſuggeſtion that the iſſue ovght 

to be tried there. In Sir Peter Delme's caſe *, it 
was ſettled, and has ever ſince been the practice 

of the court, that if either party would ſuggeſt 


t 12 Mod. 313. and fee 1 T. R. 363. | 
Say. Rep. 47. IT. R. 368. 2 Bur. 855. 2 Blac. Rep. 

uv 2 Bur, 1333. By Ld. 1036. and ſee Append, Chap. 
Mansfield and the court, E. XXX. [E]. 


20 G. III. and fee . * 10 Mod, 198. 
Te? XXX. [DJ. | 


| 
1 
| 
| 
| 
[ 
| 
| 


any 


' ENTERING THE ISSUE. 657 


any ſpecial matter, about awarding the venite 
out of the common courſe, he ſhould give a copy 
of it to the adverſe party, *2nd allow him a rea- - 
ſonable time to conſider it, before a nient dedire 
is entered . And where there are ſeveral plain- 
tiffs or defendants in a perſonal action, and one 
ol them dies before iſſue joined, his death ſhould 
be ſuggeſted, in making up the iſſue; but other- 
wiſe it need not be ſuggeſted, till the plea-roll 
is made up *, 

An iſſue in fa#, triable by the record, may 
conclude by praying an inſpection of it, if the 
record be of the /ame court; or whether it be 
of the ſame, or a different court, the iſſue may 
conclude by giving the party pleading, a day to 
produce it*. And on an iſſue in lau, the de- 
murrer-book concludes as follows : But becat/e 
« the court of our lord the king now here is not 
« yet adviſed, what judgment to give of and 
« upon the premiſes, @ day is given to the parties 
te aforeſaid, before our ſaid lord the' king at 
« Weſtminſter, (if by Bill, or if by original 
ie whereſoever, &c.) on (the day appointed for : 


11 Str. 235. And for the * Chap. XXX. [F.. 


nature and effeA of a nent * Append. Chap; XXX. 
dedire, ſee 1 Str. 183. [G]. 


® 1 Bur, 363. and ſee Ap- 
E * cc argument), 


| 
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* argument), /o bear judgment thereon, for tht 
ce the court of our ſaid lord the king now bere 
« is not yet advi ied thereof *, &c.“ 

The general iſſue, or paper-book being made 
up, is delivered to the defendant's attorney or 
agent; and if there are ſeveral defendants, who 
appear by different attornies, a copy ſhould be 
delivered to each of them. In the margin of 


the paper-book, a conditional rule is given by 


the clerk of the papers, ſignifying, that unleſs 


the defendant receive the paper-book, and re- 


turn it, by a particular day, to be inrolled, a 
writ of inquiry will iſſue, or rule for judgment 
be entered. If a paper-book be made up and 
delivered in term-time, or within four days ex- 


cluſive after term, with a rule given thereon, 


by the clerk of the papers, for bringing the ſame 
to be inrolled, and the defendant's attorney do 
not, within four days after the delivery thereof, 
bring it back, and join with the plaintiff in the 
ſpecial iſſue or demurrer, or waive his ſpecial 
plea, and give the general iſſue, or demurrer to 
any ſpecial iſſue tendered, judgment may be en- 
rered and ſigned, as if no plea had been pleaded. 
And the clerk of the papers has no diſcretion 


Þ Append, Chap. XXX. [H. 


- 


to 
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to give a rule to return the paper-book in leſs 
than four days, even though the defendant be 
under terms to take ſhort notice of trial * But 
where a plea is not put in in time, ſo that a 
paper-book may be made up and delivered in 
term, or within four days after, yet if it be made 
up and delivered within eight days after the 
term, the defendant's attorney is obliged to take 
it, and return it again in four days after the 
delivery, or judgment may be ſigned ©. 

If a plea be pleaded in term, or in time after 
term, and the paper-book is not made up and 
delivered within eight days excluſive after term, 
if it be an iſſue to be tried in London or Mid- 
dleſex, or a demurrer, the other party is not 
bound to deliver back the book, till within the 
firſt four days of the next term; but if it be an 
iſſue to be tried at the zes, the defendant's 
attorney ſhould deliver back the book within 
four days aſter the delivery thereof, and join in 
the ſpecial iſſne, or give the general iſſue, and 
take notice of trial; or elſe the plaintiff's at- 
torney may ſign judgment by default, as if the 
defendant had not pleaded*. If the paper- 


© Hale v. Smallwoed, E. R. T. 1G. II. (a). 
35 G. III. _. 
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book be of an iſſue in a, the four days for 
keeping it are reckoned exc/ufive; if of a de- 
murrer, or iſſue in law, they are incluſive *. 


And when a paper-book is not returned within 


the four days, the plaintiff's attorney may after- 
wards refuſe to accept it, and fign judgment : 
but judgment cannot. be ſigned after 'the paper- 
book is accepted, though it be not returned in 
due time. | . 
Within the time limited for that purpoſe, the 
defendant's attorney or agent either retutns the 
paper - book, or not; and if returned, he either 
returns it, in the ſtate it was delivered to him; 
or if he has not been ruled to abide by his plea, 
he may waive the ſpecial pleadings, and give the 
general iſſue-; or if the fimiliter to the repli- 
cation has been added by the plaintiff, he may 
ſtrike it out and demur: In the latter caſe, 
the plaintiff having joined in demurrer, a de- 
murrer-book is made up by the clerk of the 
papers, and delivered over to the defendant's 
attorney; who muſt return it in twenty-four 
hours, -unleſs the demurrer be ſpecial, and the 
defendant has not been ruled to abide by his plea, 


t R. T. 1 Geo. II. fs 1 but ſee Doug. 67. 1 T. 
but ſee Imp. K. B. 294. R. 16. „mb. contra. 
s Doug. 197. 4 T. R. Þ 2 Salk. 515. 
| . in 
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in which caſe he may till waive his ſpecial plea 
and demurrer, and give the general iſſue, If 
the paper-book be returned with the general 
iſſue, the plaintiff's attorney makes up and de- 
livers the iſſue afreſh, in the common form. _ 

On the delivery of the ifſue*, or returning 
the paper-book *, the defendant was formerly 
obliged to pay for copies of the pleadings, ex- 
cept in actions by a pauper', or againſt an 
attorney », or priſoner"; and in a gui tam ac- 
tion, he paid double“. This was called iſſue. 
money; on non-payment of which, the plaintiff 
might have ſigned judgment ?. But by a late 
rule of court, no judgment ſhall be ſigned for 
non-payment of iſſue- money; but the ſame ſhall 
remain to be taxed, as part of the coſts in the 
| cauſe: Which rule is conſtrued to extend, not 
only to general iſſues, but alſo to all- ſpecial 
iſſues, and the paper and demurrer-books made 
up therein. * 


1 R. T. 12 W. III. 7 Mod. * Bur ſee 3 T. R 1379. 
51. Say. Rep. 19. VMenbam * Barnes, 263,275. 2 Blac. 
v. Triſtram, H. 21 G. III. Rep. 1098. | 


* 5 T. R. 400. 1 R. H. 35 G. III. 6 T. 
I 14. og. | R. 218, 

m Say. Rep. 77. "6 T. R. 472. R. M. 
n 2 Will, 11. 36 G. III. 


By 


\ 
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By accepting the iſſue, or returning the pa- 
per-book, the defendant's attorney admits it 
to be properly made up*: And therefore if 
there be any variance therein from the pleadings 
delivered, or other irregularity in making it up, 


the defendant's attorney or agent, inſtead of ac- 


cepting it, ſhould take out a judge's ſummons, 


and obtain an order for ſetting it right, as he 


cannot otherwiſe take advantage of the irregu- 
larity, on a motion in arreſt of judgment, or 
for a new trial. 

When the iſſue is accepted, or the paper-book 
returned, the plaintiff ſhould enter it on record, 
and proceed to argument, if an iſſue in law, or to 
trial, if an iſſue in fact. And if he neglect to do 
ſo, the defendant may compel him, by obtaining a 


rule from the maſter, on the back of the iſſue, 


entering it with the clerk of the rules, and 
ſerving a copy on the plaintiff's attorney *, But 
the defendant cannot give a rule to reply, and 
enter the iſſue, ig the ſame term: And if the 
action be laid in 1 Middleſex, the de- 
ſendant ought not to give a rule for the plaintiff 
to enter his iſſue, the ſame term it is joined, un- 


* 2 Str. 1131, 1266. Say, Imp. K. B. 306. 
leſs 


35 


1 T. R. 16. but ſee 4 T. [1]. 
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leſs notice of trial has been given: And in a 
country cauſe, the plaintiff is no ways bound to 
enter his iflue, the ſame term. 

The plaintiff being ruled to enter the iſſue, 
muſt enter it, if in London or Middleſex, and 
bring the record into the office, within four days 
after notice of the rule: If in the country, be- 
fore the continuance-day of that term: Other- 
wiſe, a nen pros may be ſigned, and the defend- 
ant ſhall have his coſts”, But a judgment of 
non pros cannot be regularly ſigned, after the 
iſſue is entered, though it be not entered within 
the time allowed by the rule”. And where it 
appeared by affidavit, that the plaintiff s attorney 
had miſlaid the papers, the court ordered the 
defendant's attorney to give him a copy of the 
iſſue, the better to enable him to enter it. 

In order to enter the iſſue, a roll muſt be ob- 
tained, of the term it is joined, which is called 
the iſſue- roll . This roll begins with an entry 
of the warrants of attorney for the plaintiff and 
defendant, which was introduced by right, 


„R. . 4 Ann. (e). R. 105. Al . 
2 Lil. P. R. 87. R. M. * 1 Str. 414. 
4 Ann. (e). 7 Append. Chap. XXX. 
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Chief Juſtice, in the reign of James the Second *; 
Previous to which time, the warrants of attorney. 
were entered on a ſeparate roll*, The declara- 
tion, and ſubſequent pleadings, are then entered, 
as in the iſſue or paper- book; and the entry of 
them ſhould be made in a full fair hand, with 
a margin of an inch at leaſt, and a convenient 
diſtance at the top, for binding up the ſame; 
and at the bottom, that the writing be not 


rubbed out*. The iflve being thus entered on 


the roll, a number ſhould be got for it, from the 
clerk of the judgments, if it be an iſſue of the 
ſame term, or otherwiſe from the clerk of the 
treaſury ; and the roll being numbered, is car- 
ried to, and docketed with the clerk of the 
judgments, who takes for the entries, after which 
it is filed in the treaſury of the court. 

In practice, it is not uſual to enter the iſſue 
at full length, if triable by the country, until 


| after the trial, unleſs the plaintiff be ruled to 


enter it; but only to make an incipitur on the 
roll, at the time of paſſing the record of Ni 
Prius. An incipitur however is neceſſary ; it 


„ 
a 1 Ld. Raym. 509. 2 Ld. d R. H. 1657. 
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being declared, by rule of court *, that no re- 
cord of Nifi Prius ſhall be ſealed, or paſſed at 
the My Prius office, before the iſſue is fairly. 
entered on record, or an incipitur thereof; and 
ſuch entry, with the record of- Ni Prius, firſt 
brought to be ſigned by the ſecondary. 

Hitherto we have ſpoken only of iſſues, made 
up and entered by the plaintiff: But in actions 
of replevin, prohibition, and guare impedit, 
wherein the defendant is conſidered as an actor, 
the iſſue may be made up and entered by the 
defendant, as well as the plaintiff, And there 
is a rule of court“, that if the plaintiff demur 
in law to the defendant's plea, rejoinder, or re- 
butter, and the defendant join in demurrer, the 
plaintiff's attorney ſhall enter the demurrer of 
record; and in default thereof, upon a rule 
given by the ſecondary, it may be entered of 
record- by the defendant's attorney. Accord- 
ingly, if the plaintiff demur, or take iſſue on 
the defendant's plea, rejoinder, or rebutter, and 
the defendant, in caſe of a demurrer, join therein, 
and the plaintiff will not make up the book, 
and enter it on record, the defendant may, pur- 
ſuant to this rule, make up the book, and de- 


© R. M. 5 Ann. reg. 1. 4 R. E. 11 W. III. 
Sf liver 
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liver it to the plaintiff, who has a right to enter 
the iſſue, at any time before the expiration of 
the rule given by the ſecondary ; which rule 


| ought to be ſerved on the plaintiff, at the ſame 


time the book is delivered to him. If the plain- 
tiff do not enter the iſſue, the defendant may, 
at the expiration of the rule, and give notice 
of trial by provi/o *. 

e R. E. 11 W. III. (a). 


C wel 
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We the iſſue in law, upon a demurrer, 
has been entered on record, by the plain- 
tiff, or in his default by the defendant, either 
party may move the court for a concilium, and 
proceed to argument *, 

Where there are ſeveral iſſues, in hw and in 
fact, there has been great diverſity of opinion, 
upon the queſtion, which of them ſhould be firſt 
tried or determined. According to the earlier 
authorities, if a man demur to part, and take 
iſſue on other part, or if the declaration be 
againſt two deſendants, and one demur, and the 
other take iſſue, the court ſhall determine which 
they pleaſe firſt*; though it was reckoned the 
more orderly way to give judgment firſt on the 
demurrer ©, In another book it is ſaid, that the 
iſſue in fact ought to be firſt tried ; becauſe if 
this be found for the plaintiff, the Jury who try 


R. T. 1 Geo. II. (a). C. P. 37. 
» Co. Lit. 72. a, Gilb. Co. Lit. 72. a. 
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it may aſſeſs conditional damages, as to the des 
murrer *, But according to the later ca 
where there are ſeveral iſſues, in law and in fact, 
the determination of the iſſue in law may be 
either before or after the trial of the other, at 
the election of the plaintiff*, In practice, it is 
uſua] and adviſable to determine the iſſue in 
Jaw firſt, for the following reaſons; firſt, that the 
determination of an iſſue in law is generally 
more expeditious, and leſs expenſive, than the 
trial of an iſſue in fact: ſecondly, that if the 


iſſwe in law go to the whole cauſe of action, and 


be determined againſt the plaintiff, it is conclu- 
ſive, and there is no occaſion afterwards to try 
the iſſue in fact; whereas, if the iſſue in fact be 
firſt tried, and found for the plaintiff, be mufl 
Kill proceed to the determination of the iſſue in 


law, and if that be found againſt him, he will 


not be. allowed his coſts of the trial of the iſſue 
in fact: And laſtly, that whether the de murrer 
goes to the whole or part of the cauſe of action, 
if che plaintiff proceed to argue it firſt, and the 
court are opinion againſt him, he may amend as 
at common law; but 1 the cauſe has been 


Say. Dam. 115. cites 2 Lil, P. R. 85. R. E. 
Lutu. 275. . 23 Car. I. B. x. 
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carried down to trial, he cannot amend any far- 
ther than is allowable by the ſtatutes af amend-- 
ments. BR 

The concilium, dies concilii, or day to hear the 
counſel of bath parties, was formerly moved 
for, upon reading the record in court ?; but 
now it is a motion of. courſe, which only re- 
quires a counſel's ſignature: Still however the 
record is taken to the clerk of the papers, who 
marks it read, and ſigns the initials of his name 
on the brief or motion-paper ; which being car- 
ried to the clerk of the rules, he draws up the 
rule thereon, which is a four-day rule, and then 
the cauſe is entered for argument with the clerk 
of the papers*. It is not neceſſary, though 
uſual, for the plaintiff to ſerve the rule for the 
concilium upon a demurrer, or to give notice of 
putting it in the paper; it being in ſtrictneſs the 
defendant's duty to ſearch', Signing a concilium 
is conſidered as a ſtep in the cauſe, ſo as to make 
it unneceſſary to give a term's notice j. 

Two days previous to the day appointed for 
argument *, copies of the demurrer-books ſhould 
be delivered by the plaintiff or his attorney, on 


FR. R. 2 Jac, II. 12 Str, 1242. 
t /d. 2 Lil. P. R. 421. j 3 T. R. 530. 
R. . 1 G. II. (2). * R. E. 2 Jac. II. (a). | 


F 2 unſtamped 


— — 2 


— _ 
-—— — 
2 — 
22 — — — ——» » — —— 
— — - K 


— — — RS - - 
-S * ns — : 
1 * 
— 
- * - = , 
* - 


- : 


— 
— 


— — — pf 
. — — — — =D — 
— = _ — _ 2 


— 


650 OF ARGUING THE DEMURRER, 


unſtamped paper, to the chief juſtice and ſenior 
judge, and by. the defendant or his attorney, to 
the two other judges, in which ſhould be in- 
ſerted the names of the counſel who ſigned the 
pleadings *; and the exceptions intended to be 
inſiſted upon in argument, ſhould be marked in 
the margin, If either party negle& to deliver 
the books, they ought to be delivered by the 
other; and the party neglecting ſhall not be 
heard, until he have paid for them o. 

The judgment for the plaintiff, on demurrer 
to a plea or replication in abatement, is not 
final, but only a reſpondeas ouſter? , In other 
caſes, it is interlocutory or final, according to 
the nature of the action: If the action be for 
damages, in aſſumpfit, &c. it is interlocutory, 
and ſhould be ſigned, on treble-penny-ſtamped 
Paper, with the clerk of the judgments, after 
which the damages ſhould be aſſeſſed, on a writ 
of inquiry, or reference to the maſter ; but in 
debt, &c. for a ſum certain, the judgment is 
final, except where it is neceſſary to proceed on 


IR. M. 17 Car. I. R. M. 17 Car. JI. 
n R. E. 18 Car. II. y Gilb. C. P. 53. 1 Ld. 
" R. E. 2 Jac. II. revived Raym. 351. Say. Rep. 46. 


by R. H. 38 G. III. 2 Will. 367. 
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the ſtatute 8 & g W. III. c. 11. 5 8. and 
there being no neceſſity for a rule for judgment”, 
the plaintiff may immediately tax his coſts, and 
take out execution, | 


4 Antty 479, &c. * 1 Str. 425, 


1 672 J 


CHAP. XXXII. 
Of the I880z, and TRIAL by the REC. 


2 iſſue we are now treating of, ariſes upon 
a a plea or replication of wul tiel record. 
The plea of nul tiel record is always concluded 
with an averment, and prayer of judgment + 
actio, &c.*; and if it deny the exiſtence of a 


record of the ſame court, the replication thereto 


may conclude with a prayer that it be viewed, 
and inſpected by the court: but where the re- 
cord is of another court, tha plaintiff ſhall haye 
a day given him to bring it in *, 

Where a judgment, or other matter of record, 
in the /ame court is pleaded, and the plaintiff 
replies nul tiel record, the replication may con- 


clude as follows, “ and this be is ready to verify, 


« &c. and becauſe the court of our lord the king 
e now here will adviſe themſelves, upon inſpection 
« and examination of the record, by the ſaid 


* 2 Wilſ. 114. 22 Salk, 566. 3 Blae. 
* Herne, 278. 2 Lutw, Com, 330» 1. 
1514. Barnes, 336. 


a (defend- 
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« (defendant) above alledged, à day is given to 
« the parties aforeſaid, before our ſaid lord the 
« king at Weſtminſter, until, &c. *:" or, inſtead 
of replying, the plaintiff may crave oyey of the 
record, or at leaſt a note in writing of the term 
and number-roll, and if it be not given him in 
convenient time, he may ſign judgment. This 
practice was originally confined to pleas in abate» 
ment *, but was afterwards extended to pleas in 
bar; and accordingly it is now ſettled, that 
wherever a judgment or matter of record in the 
- ſame court is pleaded, the party pleading it 
mult, on demand, give a note in writing of the 
term and number-roll, whereon ſuch judgment 
or matter of record is entered and filed, or in 
default thereof, the plea is not to be received t. 
Where the record is of another court, the plain- 
tiff may either conclude his replication of aul 
tiel record, by giving the defendant a day to 
bring it in, or with an averment, and prayer of 
the debt and damages: In the former caſe, 


— 


4 Dyer, 227, 8. 2 Lutw. 550. 2 Ld. Raym. 1179. 
1514+ 2 Salk, 566, Carth, 2 Str. 825, ; 
317. 1 Ld, Raym. 550. 8 R. T. 5 & 6 Geo. II. b. 
8. C. ante, gol. 

* Keilw, 95, 6, Carth, Barnes, 161. 2 Will. 
453+ 517. 1Ld. Raym. 347s 113. . 
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674 OF THE issuz, AND 

the iſſue is complete upon the replication ' ; but 
in the latter, there ought to be a rejoinder, that 
there is ſuch a record , &c. 

This iſſue is triable by the record itſelf, if it 
be of the ſame court; or if it be of another 
court, then by an exemplification under the 
Great Seal', Where the record is of the ſame 

court, and the plaintiff avers its exiſtence, notice 
is given to the defendant's attorney, that he will 
produce it on a particular day; being a general 
return-day, or day certain, according to the na- 
ture of the proceedings: And if he be not then 
ready, it ſeems that he may continue the day for 
bringing in the record“. But where the exiſtence 
of the record is averred by the defendant, the 
plaintiff's attorney gives him a four-day rule to 
produce it, which he obtains from the maſter, on 
the paper- book; and having entered it with the 
clerk of the rules, ſerves a copy on the defend- 
ant's attorney. 
On the day appointed: for producing the re- 
cord, the iſſue being previouſly entered, is 
brought into court, and proclamation being 


i Caf, Pr. C. P. 56. Pr. I Zul. M. Pri, 230. Gilb. 
Reg. 227, 8. Barnes, 161, Evid. 26. 2 Bur. 1034. 
335. 6. Com. Rep. 533. = Barnes, 88. 

® ; Ld. Raym. 350. 


made 


** 
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made by the crier, for producing the record, 
it is, or is not produced. If produced, the party 
producing it is entitled to judgment, that he 
hath perfected the record; but otherwiſe the 
judgment is given for the adverſe party, that he 
hath failed in producing it *. If the defendant 
plead in abatement, another action depending 
for the ſame cauſe, and the plaintiff afterwards 
diſcontinue ſuch action, the iſſue on aul tiel re- 
cord muſt be found againſt him, becauſe the 
plea was true at the time of pleading it; but if 
a recovery be pleaded in bar, and the judgment 
afterwards reverſed, before the day given to 
bring in the record, there, upon nul tel record, 
the iſſue muſt be found for the plaintiff, becauſe 
by the reverſal, the record is avoided ab inggio *. 

The mode of obtaining an exemplification of 
the record of another court, is by certiorari and 
mittinus. The certiorari is an original writ, 
iſſuing ſometimes out of Chancery, and ſome- 
times out of the King's Bench, and lieth where 
the king would be certified of any record which 
is in the treaſury, or in the Common Pleas, or 
in any court of record, or before the ſheriff and 


coroners, or of a record before commiſſioners, 


3 Salk. 151, ' Raym. 1014. 1 Salk, 329, 
Id. Raym. 274. 21d, 8. COC. 3 
ph] i Or 
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or before the eſcheator ; in theſe caſes, the king 
may ſend that writ to any of the faid courts or 
officers, to certify fuch record before him in 
Zanco, or in Chancery, or before other juſtices, 
where the king pleaſeth to have the ſame cer- 
tified : And the courts or officers, to whom the 
certiorari is directed, ought to ſend the ſame re- 

cord, according to the tenor of the writ, and as 
the writ doth command them; and if they fail 
ſo to do, then an alias ſhall be awarded, and 
afterwards a pluries, with a clauſe of vel can/am 
nobis fienifices, and after that an attachment, if a 
good cauſe be not returned upon the pluries, 
wherefore they do not ſend the record ?, 

On this writ, where the ſuperior court doth 
not ſend for the record of an inferior one, to fee 
whether they keep within the limits of their 
juriſdiction, but merely, on aul tiel record, to 
know whether there be ſuch a record or not, it 
is ſufficient to certify the tenor of the record *; 
and in Chancery they never certify any thing 
more, for that court does not fend for the record 
of the inferior one, to bound their juriſdiction, 
but to ſend it to other courts by miztimus *, | 
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If a recovery in an inferior court be pleaded, - 
or declared on, in a ſuperior one, and denied, 
the certiorari may in general iflue either out of 
the ſuperior court, or the Chancery: If it iſſue 
out of the former, the record itſelf muſt be cer- 
tified ; if out of the latter, only the tenor. But 
if ſuch recovery be pleaded, or declared on, 
under the ſeal of the inferior court, the cer- 
tiorari myſt iſſue out of Chancery. And 
ſo where nul tiel record is pleaded, to the record 
of a ſuperior court, or court of concurrent juriſ- 
diction, there is no way to have it, but by cer- 
tiorari and mittimus out of Chancery“; for one 
court is not bounded by the other, in point of 
juriſdiction, and in their judicial capacities they 
cannot command each other: but the Chancery, 
which is the centre of all the courts, may, by its 
original conſtitution, ſend for the records of any 
of them, and from thence the ſubjects may re- 
ceive copies, or exemplifications under the Great- 
Seal“. 
On a replication of nul tiel record to a ha i in 
abatement, the judgment for the plaintiff is not 
final, but only a re/pondeat oufter ; for failure of 


3 Salk, 296. Ctro. Car. 297. 
t Gilb, Exece 148, 9, 170. Y Gilb, Exec. 145, 163. 
* 2 Bur. 1034. and ſee 169, and ſee Gilb, Evid. 15. 
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record in this caſe is not peremptory . In other 
caſes, the judgment is interlocutory or final, as 
upon demurrer; and if it be final, a rule for 
judgment muſt be given, which expires /in four 
days excluſive, but otherwiſe the rule for judg- 
ment is not given till the return of the in- 


quir * . 


„ Carth, 517. 1Ld. Raym. 
$50» 


* Imp. K. B. 290. Barnes, 
264. | | 
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CHAP, XXXIII. 


Of PROCEEDINGS won an Iss ux, triable 
© by the COUNTRY. 


pr to the ſittings of aſſizes, at which 
the cauſe is intended to be tried, the plain- 
tiff ſhould give due notice of trial; and if he 
proceed to trial, without giving ſuch notice, the 
verdict may be ſet aſide for irregularity, Every 
notice of trial ought to be in writing * ; and 
given to the defendant, if he appear in perſon, 
or otherwiſe to his attorney or agent in town, if 
his place of abode be known®; but if it be un- 
known, the notice may be given to the defend- 
ant himſelf: And where the defendant is a 
priſoner, notice of trial may be given to the 
turnkey. 

| Upon the delivery of a paper- book, 'where- 
in iſſue is joined, and notice of trial given, (as 
it may be,) on the back of the book, if the 


R. M. 4 Ann. (c). 2 1 Str. 248, 4110 219. 
? Say. Rep. 133. 8 
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680 or NOTIOE or TRIAL, &c, 

ſpecial pleadings be afterwards waived, and the 
general iſſue given, the notice which was given 
for the trial of the ſpecial iſſue, ſhall ſerve for 
notice of trial, upon the general ifſue*, And 


ſo where the plaintiff, upon any pleading of the 


defendant, tenders an iſſue, and the paper-book 
is made up, and delivered with notice of trial, 
and the defendant ſtrikes out the ſimiliter, and 
returns the book with a demurrer, if judgment 
be given thereon for the plaintiff, and a writ of 
inquiry be neceſfary to aſcertain the damages, 
the ſame notice that was given for the trial of 
the iſſue, ſhall ſerve for executing the writ of 
inquiry * : but then, the plaintiff ought to give 
notice of the hour and place of executing it. 

Notice of trial may be, and is uſually given 


on the back of the iſſue or paper · book; or it 


may be given on a ſeparate paper . In the 
former caſe, it need not be ſo particular as in 
the latter; and therefore, where the iſſue was 
indorſed as follows, Take notice of trial at the 
te next aſſizes, this was held to be a ſufficient 
notice, without any mention of the date, county, 


*R. H. 8 Geo. I. (a). t Append, Chap. XXXIII. 
6 Same rule. Ante, 491. * [A]. 
Len (a), . 
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or attorney's name; though it would abo been 
otherwiſe, if given on a ſeparate paper“. 

If the venue be laid in London or Midaleſex, 
and the defendant live within forty computed* 
miles of London, there muſt be eight- days 
notice of trial, excluſive of the day it is given, 
but incluſive of that on which the trial is to be 
had; and if the defendant live above forty 
computed miles from London, then fourteen 
days notice muſt be given. In country cauſes, 
eight days notice of trial ſeems to have been 
formerly ſufficient ; but now, by ſtatute 14 Geo. 
II. c. 17. $ 4 © Where the defendant reſides 
« above forty miles from town, no cauſe ſhall 
« be tried at Nif Prius, either at the afſizes or 
« ſittings in London or Weftminfier, unleſs notice 
te of trial in writing has been given, at leaſt den 
* days before ſuch intended trial: and hence 
ten days notice of trial is required, 4n all caſes, 
at the Mae. But as this ſtature has no he- 
gative words, it is ſtill neceſſary to give fourteen 
days notice of trial, fur the fittings in London or 
Weſtminſter, where the defendant lives above 
forty computed miles from London, If there 
are ſeveral defendants, and one of them reſide 


d Str. 1237. | *x. M. Oy 
44. 9541216. | 
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within forty miles of London, ſo long a notice is 
ſaid not to be neceſſary', The venue was laid 
in London, and the defendant reſiding in India, 
a verdict for the plaintiff was ſet aſide, becauſe 
only eight days notice of trial had been given. 

VU pon an old iſſue, or in other words, where 
there have been no proceedings for four terms 
excluſive after iſſue joined, a term's notice is 
requiſite” ; which notice muſt be given before 


the eſſoign -day of the fifth, or other ſubſequent 


term“: And a judge's ſummons, if no order 
has been made upon it, is not a proceeding 
within the meaning of this rule ;. nor the ſuing 
out of a venire facias or diſtringas, in the vaca- 


tion of the fourth term, though it be teſted and 


entered as of that term ?: But a notice of trial, 

though countermanded, is ſuch a proceeding, 

a will prevent the neceſſity of giving a term's | 
notice 2. The rule requiring a term's notice 
does not extend to a motion for judgment as in 
caſe of a nonſuit*; and being confined to volun- 
fary delays, it does not apply, where the cauſe_ 


! Per Afhurft, Juſt, 4 T. Append, Chap.XXXILL{B]. 
R. 520. © x Str. 211. 2 Str. 1164. 

n,T.R. 552. P 2 Salk. 457, 650. 

® 2 Salk. 645, 650. R. 41 Str. 531. 
M. 4 Ann, (e); and fee 5 T. R. 634 


hay 
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has been ftayed by injunFion or privilege*, or 
where there has been an agreement to ſtay pro- 
ceedings for a limited time, to enable the de- 

ſendant to pay the debt, in default of which the 
plaintiff is to be at liberty to proceed. Short 
notice of trial, in country cauſes, muſt be given 
four days at leaſt before the commiſſion: day, 
one excluſive and the other incluſive *: In town- 
cauſes, two days notice ſeems to be ſufficient " ; 
but it is uſual to give as much more, as the 
time will admit of. And Sunday is to be ac- 
counted a day in theſe notices, unleſs it be the 
day on which the notice is give“. 5 

If the plaintiff be not ready to proceed to 

trial, purſuant to notice, he may countermand or 
in ſome caſes continue it. Notice of counter- 
mand, like notice of trial, ought to be in writ- 
ing; and may be given to the attorney in the 
country, as well as the agent in town”, Before 
the ſtatute 14 Geo, II. c. 17. two days notice 
of countermand appears to have been ſufficient | 


* 1 Sid. 92. R. M. 4 Ann. Y Pr. Reg. 390, 
(c). Doug. 71. R. M. 4 Ann. (c). 
t 2 Bur, 660; 2 Blac, Rep. I. ibid. 
762, 784. 2 Str. 1073.8 and ſee 
R. E. 30 Geo. III. 3 Append. Chap, XXXIII. 
T. R. 660. | [C]). 
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the cauſe down to trial again, without new 


| continuance ©: So, if the defendant enter a' ne 
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in all caſes, unleſs it was for a trial at the 
aſſizes, and the countermand was given to the 
agent in town; in which caſe it was required to 
be given, four days before the commiſſion-day *, 
But now, by that ſtatute, $ 5, the countermand 
of notice of trial at. the aſſizes, or in a town- 
cauſe where the defendant lives above. forty 
miles from London, mult be given i days at 
leaſt before the intended trial: In other caſes, 
two days notice of conntermand is ſtill ſufficient, 
the day of countermand being one, excluſive of 


the commiſſion-day, or day of ſirtings. 


If the plaintiff give. notice of trial, and pro- 
Lend not accordingly, he cannot in general take 


notice, to be given as before, unleſs by conſent 
or rule of court“. Bur if notice of trial be 
given for a day certain in London or Middle eſex, 
and the plaintiff be not ready. to proceed, the 
cauſe may be tried at the next fitting, upon 
notice given before the riſing « of the court during 
the firſt®; which is called a notice of trial by 


recipiatur, and by ne | means hinder the plaintiff 


2 R. M. 4 Ann. (c). 2 Str. d R. M. 4 Ann. (c). 
849. 173. - © Append, Chap. XXXIII. 
2 R. M. 1654 f 18. =P | 
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next. But the plaintiff cannot continue his 
notice of trial, more than once in a term*. 
And in either of the before-mentioned caſes, if 
the cauſe be not tried at ſuch next ſitting, notice 
is to be given as at firſt, unleſs it be made a 
remanet, and then new notice of trial is never 
given, for the defendant is bound to attend till 
the cauſe be tried. 


If the plaintiff do not proceed to trial purſuant | 


to notice, or countermand 1t in, time, the de- 
fendant, on an affidavit of attendance and neceſ- 
ſary expences, ſhall be allowed his coſts of the 
day t, and if they are not paid, may have an at- 
tachment; or, after the iſſue is entered, he may 
proceed to trial by provi i/o, as at common law, or 

move the court for judgment as in caſe of a 
nonſuit, upon the ſtatute 14 Geo. II. c. 17. 


But the defendant cannot move for judgment 


as in caſe of a nonſuit, and coſts for not pro- 
ceeding to trial, at the ſame time; though he 
may move for either of them ſeparately, and it is 


4 R. M. 4 Ann. 2 Salk. 
653. M. 4 Ann. (e). 

* 2 Str. 1119. b Earl of Leicefter v. Nad. 

R. M. 4 Ann. (c). en, M. 21 Geo. II. 


G2 indif. 


* R. M. 1654. $18. R. 


- 635 
from trying his cauſe at one fitting, the plaintiff, 
upon the like notice, may proceed to trial at the 
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indifferent which is firſt moved for. In prac- 
tice, it is uſual for the defendant to move for 
judgment as in a cafe of nonſuit; and then if 
the court, on ſhewing cauſe againſt the rule, 
grant further time to the plaintiff, it is always on 
the condition of his paying dans for not pro- 
rey, to trial, 
"TBE trial by proviſo i is ſo called, from a clauſe 
in the 4 Aringas, which provides, that if two writs 
come to the ſheriff, he ſhall only execute and 
return one of them . And if both the plaintiff 
and defendant happen to carry down the record, 
at the ſame time, the trial ſhalt be by the plain- 
tiff's record, if he enter it with the marſhal; bur 
it he do not enter it, the defendant may proceed 
on bis record*, . This trial cannot be had it 
civil actions, till there has been ſome laches or | 
default in the plaintiff, in not proceeding to trial, 
after iſſue joined; except in caſes where the de- 
fendant is conſidered as an actor, as in replevin, 
probibition, and quare impedit, which are to have 
a return, conſultation, and writ to the biſhop ). 
In criminal cafes, the defendant is never allowed 


12 LA. P. k. 612, 67 4 Aas. (e) s but foe 4 T. . 
* R. M. 4 Ann, (c), 7567. 
12 Salk. 652. R. M. 
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to carry down the record to trial by proviſo; be- 
cauſe no laches can be imputed to the king *. 
But in indictments of treaſon or felony, if the 
attorney-general will delay, the court may give 
the defendant leave to bring on the trial, as they 
ſee fit: So in indictments for miſdemeanors, 
the defendant may, in the firſt inſtance, by the 
conſent of the proſecutor, and leave of the attor- 
ney-general, carry down the cauſe to trial; but it 
ſhall not be allowed by ſurpriſe on the attorney- 
general, nor without conſent of the proſecutor, or 
any default in him. And it is a rule, that when 
an indictment is removed hither by the proſe- 
cutor, the defendant ſhall not carry it down to 
trial, without leave of the court on motion“. 
Before the defendant can have a trial by pro- 
viſo, the iſſue muſt be entefed on record; and 
therefore, unleſs this be done, the defendantmuſt 
obtain a rule from the maſter, and enter it with 
the clerk of the rules, for the plaintiff to enter 
the iſſue; and if it be not entered, he may fign a 
nonpros v: If it be, and the plaintiff has been 
guilty of laches, the defendant ſhould procute 


= 2 Salk. 652. 6 Mod. 247. P2 Lil. P. R. 84, 87, 612, 


7 T. R 661, G15, 617. 3 Salk, 362, 3. 
\® 2 Salk. 652. R. M. 4 Ann. (). 
9 J. 653. þ N 
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from the maſter, and enter with the clerk of the 
rules, a rule for a trial by proviſo*; which he 
may do, after he has given notice of trial. Of 
a trial by proviſo, the defendant muſt give the 
like notice to the plaintiff, as the plaintiff would 
have been obliged to give to him”: and if he do 
not proceed to trial according to notice, or coun- 
termand it in time, the pe: — have his 
coſts ©, | 

The delay and expence acediin the trial by 
proviſo, gave riſe to the ſtatute 14 Geo. II. c. 17, 
by which it is enacted, . That where any iſſue is 
& or ſhall be joined, in any action or ſuit at law, 


c in any of his majeſty's courts of record at Veſt- 


ce minjier, &c. and the plaintiff or plaintiffs in 
te any ſuch action or ſuit hath or have n | 


- « or ſhall neglect, to bring ſuch iſſue on to be 
© tried, according to the courſe and practice of the 


ce ſaid courts reſpeftively, it ſhall and may be law- 
« ful for the judge or judges of the ſaid courts 
< reſpectively, at any time after ſuch neglect, 
te ypon motion made in open court, (due notice: 


* having been given thereof,) to give the like 


4 2 Str. 10%. t R. M. 4 Aun, (c). 2 Str. 
11 T. R. 695. 797. 1 


R. M. 1651. 


„judg. 


AS IN .CASE OF A NONSUIT., 689 


« judgment for the defendant or defendants in 
« every ſuch action or ſuit, as in caſes of non- 
« ſyit ; uoleſs the ſaid judge or judges ſhall, upon 
« juſt cauſe, and reaſonable terms, allow any 
< further time for the trial of ſuch iſſie: And if 
« the plaintiff or plaintiffs ſhall neglect to try 
« ſuch iſſue, within the time ſo allowed, then and 
« jn every ſuch caſe, the ſaid judge or judges 
« ſhall proceed to give ſuch judgment as afore- 
« ſaid, Provided always, That all judgments, 
« given by virtue of this act, ſhall be of the like 
«* force and effect as judgments upon nonſuit, and 
« of no other force or effect: Provided alſo, 
« That the defendant or defendants ſhall, upon 
« ſuch judgment, be awarded his, her or their 
« coſts, in any action, or ſuit, where he, ſhe or 
« they would upon nonſuit be entitled to the 
ec yang, and in no other ation or ſuit whatſo- 
« ever. | 

This ſtatute has bien held toextend to qui tam 
actions, as well as others; and alſo to the tra- 
verſe of the return of a mandamus ”;, but it does 
not extend to actions of repievin , &c. in which 


i Will, 325. Barnes, 1 Blac, Rep. 375. Say. | 
315. Coſts, 168. 8. C. 3 T. R. 

Say. Rep. 110. Say. 661. 5 T. R. 400. but ſee 
Colts, 166. S. C. 4T. R. 689. Barnes, 317. | 
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the defendant is conſidered as an actor, and may 
therefore enter the iſſue, and carry down the cauſe 
to trial himſelf: And where there are two de- 
fendants, one of whom lets judgment go by de- 
fault, the other cannot have judgment as in caſe 
of a nonſuit”, Alſo, where the cauſe has been 
once carried down to trial, the defendant cannot 
have ſuch judgment, for not carrying it Gown 
in *. N 

The courſe and practice of the court, referred 
to by the ſtatute, is that which before regulated 
the trial by proviſo; andi as the defendant could 
not have had ſuch trial, until the plaintiff had 
been guilty of laches, nor until aſter the iſſue 
was entered on record, ſo neither till then, is he 
entitled-to judgment as in caſe of a nonſuit, We 
have ſeen 7, that if the action be laid in London 
or Middleſex, the defendant ought not to give a 
rule for the plaintiff to enter his iſſue, the ſame 
term in which it is joined, unleſs notice of trial 
hath been given: And accordingly i it is held, 
that in a /own-cauſe, unleſs notice of trial has 


Say. Rep. 22. Say. Coſts, R. 662. 
163. 1 Wilf, 325. S. C. Say. 1 T. R. 492. . u. 

Rep. 103. Say. Coſts, 164, 1 H. Blac. 101. 
8. C. 1 Bur. 358. Say. Coſts, 7 Ante, 662, 3. 
168. 8. C. Cowp. 483.3 T. | 
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been given, the defendant cannot move for judg- 


ment as in caſe of a nonſuit, the next term after 
that in which iſſue was joined, although it was 
joined early enough, to enable the plaintiff to give 


notice of trial for the fittings after that term? 


the plaintiff, in ſuch caſe, having the whole of | 


the next term to enter the iſſue, and no laches 
can be imputed to him till the term after*. But 
if notice of trial has been given, in a totn-cauſe, 
for a ſitting in term, the defendant may move for 
judgment as in caſe of a nonſuit the next term, 
being the term after that in which the iſſue ought 


to have been entered. To ſupport a rule for 


judgment as in caſe of a nonſuit, in the next © 


term after that in which ifſue was joined, the affi- 
davit muſt ſtate that notice of trial was given for 
a ſitting in the preceding term; but in the third 


or other ſubſequent term, a general affidavit, ſtat. _ 


ing the term when the iſſue was joined, is deemed 
ſufficient®, In a country-cauſe, where notice of 


* 4 T. R. 557.91 H. Blac. 
65. contra. and fee 1 H. Blac. 
123,282. 

* [ſane was joined in Eafter 
term, and notice of trial 
given for the firſt ſittings in 
Trinity; and the plaintiff hav- 
ing continued it till the fittings 
after that term, the defendant 


in the ſame term, moved for 
judgment as in caſe of a non- 
ſuit, which was refuſed by 
the court. Fitzgeraldy. Smith, 
T. 36 Geo. III. 

Þ 1 H. Blac. 282. and fee 
—_— Chap. XXXIII, 
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trial is given for the aſſizes, the defendant.» may 
move for judgment as in caſe of a nonſuit, the 
next term*: But the plaintiff is not bound to 
give notice of trial, till the term ſucceeding that 
in which iſſue was joined“; and if he do not, the 
defendant cannot move for judgment as in caſe 
of a nonſuit, till after the next aſſizes. 

The rule for judgment as in caſe of a nonſuit | 
is a rule to ſhew cauſe, founded on an affidavit of 
the ſtate of the proceedings, and of the plaintiff's 's 
default in not proceeding to trial; which rule has 
been held to be ſufficient notice of motion within 
the act: And the roll muſt be in court, at the 


time the motion is made. This rule is made 


abſolute of courſe, on an affidavit of ſervice, un- 
leſs the plaintiff ſhew a good cauſe for not pro- 
ceeding to trial, as the abſence of a material wit- | 
neſs, &c. but a ſlight cauſe is in general deemed 
ſufficient, if the plaintiff will undertake perempto- 
rich to try at the next fittings or afſizes. The 
Plaintiff having become inſolvent aſter iſſue j join- 


© The record having been opinion, on the words of the 
taken down to trial, and en- ſtatute, and granted the rule. 
tered, but afterwards with - Read v. Stone, E. 36 Geo, 
drawn, it was objected, that III. 
there could not be judgment 42 F. R. 734. : 
as in caſe of a nonſuitz but »Lofft, 265, 1 H. Blac. 
the court were of a different 527. contra, f 

ed, 
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ed, this was allowed as good cauſe againſt judg- 
ment as in caſe of a nonſuit; and the court 
would not bind him down to a peremptory under- 
taking, it being alledged, that his creditors were 
about to decide, whether they would proſecute or 
abandon the cauſe. So the inſolvency of the 
defendant, after the action brought, is good cauſe 
againſt judgment as in caſe of a nonſuit®; but 
unleſs the plaintiff will conſent, to ſtay all forther 
proceedings, and to enter a ceſet proceſſus, the 
court will bind him down to a peremptory un- 
dertaking. The plaintiff in a gui lam action on 
the ſtatute 7 Geo. II. c. 8. withdrew his record, 
becauſe the broker who negotiated the illegal bar- 
gain for ſtock, refuſed to give evidence, leſt he 
| ſhould ſubject himſelf to a penalty on the ſame 
ſtatute; and the court held this a ſufficient rea- 
ſon to diſcharge a rule for judgment as in caſe of 
a nonſuit, for not proceeding to trial ; although 
the witneſs's liabjlity ro be ſued, would not be 
removed till after the end of three ſucceeding 
terms. Where the rule to ſhew cauſe was diſ- 
charged, on an affidavit which contained ananſwer 
falſe in itſelf, the court would not afterwards open 


f Fiber v. Hancock, H. t Doug. 671. | 
36 Geo. III. d7 T. R. 178. 


the 
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the matter, on an affidavit which diſproved the 
contents of the former one. 


If the rule be made abſolute, the 4 4 


having drawn it up with the clerk of the rules, 

and got it ſtamped with a double -half-crown 

ſtamp *, may ſign judgment as in caſe of a non- 

| ſuit, and tax his coſts, &c. But if further time 

be given, on a peremptory undertaking, the 

plaintiff muſt draw up the rule, and ſerve a copy 

of it on the defendant's attorney; after which, if 
he do not proceed to trial, purſuant to his under- 

taking, the defendant, having obtained an office- 

copy of the rule, ſhould move the court for 

judgment, on an affidavit of the circumſtances, 

And a miſtake in the declaration is not a good 

excuſe for not proceeding to trial, purſuant to 

an undertaking”. | 
Phe ſtatute only gives colts to the defendant, 

where he would have been entitled to them, upon 

a nonſuit: And therefore the tenant is not en- 
titled to coſts, in a writ of right® ; nor are they 

allowed as againft an executor, who _— ſues, 
en auter droit. 


. R. 405. | = 2 Blac. Rep. 1093. 
* Imp. K. B. 321. " 4 Bur. 1928. Barnes, 
1 Say. Rep. 74. Say. Coſts, 130. 2 H. — 277. 
166. S. C. 
If 
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If the defendant be unable to proceed to trial 
on account of the abſence of a material witneſs, 
he may move the court, on an affidavitof the fats, 
co put it off till the next term. The applica. 
tion for this purpoſe ſhould be made two days at 
leaſt before the day of trial *; and it is uſual; 
though not neceſſary, to give previous notice of 
the intended motion. The affidavit thould re- 
gularly be made by the defendatit himſelf; and 
in general ſtates, that the perſon abſent is a ma- 
terial witneſs, without whoſe teſtimuny the de- 
ſendant cannot fafely proceed to trial; that he 
has endeavoured, without effect, to get him ſuþ- 
| pena'd, but that he is in hopes of procuring his 
future attendance?*. An affidavit in the common 
form is ſufficient, where no cauſe of ſuſpicion 
appears; and it is not neceſſary to ſwear to me- 
rits in ſuch caſes*: But if there be any cauſe of 
ſuſpicion, the court ſhould be ſatisfied from cir- 
cumſtances, firſt, that the perſon abſent is a ma- 
terial witneſs z ſecondly, that the party applying 
has not been guilty of any laches or neglect; 
and thirdly, that he is in reaſonable expe&- 
ation of being able to procure his attendance, 


o Imp. K. B. 313. Duncan v. r M. 
» Append. Chap. XXXIII. zs Geo. III. | 
LF]. 
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at the time to which the trial is prayed to be 
deferred. ER 
There are other cauſes for putting off the trial: 
ſuch as the illneſs of the defendant's attorney, 
or on account of a paper publiſhed with intent to 
influence the jury, &c.: And when any of theſe 
occur, the affidavit ſhould be framed according- 
ly. But the court will not put off a trial, pending 
a ſuit relating to the ſame matter, in a ſpiritual 
court*: And in an action on a penal ſtatute, 
they will not put it off, in favour of the plaintiff, 
upon the abſence of a material witneſs . | 


© 3 Bur. 1514. 1 Blac. Rep, * 2 Salk, 646, 9. 

514. S. C. and ſee 1 Blac. » Per Lord Kenyon, as for- 

Rep. 436. . * merly ruled by Lord Man 

Say. Rep. 63. Fuad, in a Cheſter caſe; * 
e 1 Bur. $12, nk R. 285. 38 Geo. III. 
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CHAP, XXXIV. 
of the Jour. 


Home: in the preceding chapter, 9950 what 
1 is to be done, where the parties are not 
ready, or willing to proceed to trial ; I ſhall next 
conſider, when they are, the preparatory ſteps to 
be taken, with regard to the jury, ny ot 
record of niſi prius. 

The firſt proceſs for convening 188 jury, is a 
venire facias, which is a judicial writ, command- 
ing the ſheriff, or other officer to whom it is di- 
rected, to cauſe to come before the king at Weft- 
minſter, (by bill, or by original whereſoever, &c.) 
on acertain day therein mentioned, twelve free and 
lawful men of the body of the county, each of 
whom has ten pounds a year of lands, renements, 
or rents, at the leaft*, by whom the truth of the 


E * er 

it 

* Stat. 4 Ann. c. 16. 6 6. c. 25. bs any legfboldeb, 
and ſee the 24 Geo. II. c. 18. for the term of 500 years ab- 
d Stat, 4 & 5 W. & M. c. ſolute, or for any term deter- 
24+ 4 15. and by the 3 G. II. minable upon life or lives, of 
6.1 ; an 
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matter may be the better known, and who are in 
nowiſe of kin either to the plaintiff or to the 
defendant, to make a jury of the country between 
the parties in the action, becauſe as well the 
plaintiff as the defendant,. between whom the 
matter in variance is, have put themſelves upon 
that jury; and that he return the names of the 


jurors, &c. 


By the ſtatute Vm. 2. (13 Edw. 1.) e. 30. 
the clauſe of ni prius was directed to be inſerted 
in the venire facias; and at firſt, the trial was 
had upon that writ*, as it ſtill is, in the caſe of a 
trial at bar. This practice was attended with 
many inconveniencies: for in the firſt place, the 
jury were not obliged to attend, under any penal- 


ty, on the day of nifi prius; and if they did at- 


tend, the defendant might have caſt an ęſoign, 
and ſo the jury, after much expence and trouble, 


an eſtate in poſſeſſion in his tenements, W 
own right, of the clear yearly to the value of one hundred 
value of tauenty pounds or up- pounds. 3 Geo. II. c. . 


| _ wards, over and above the 9 19. 


reat reſerved, is qualified to © Append. Chap. xxxiv. 


| ſerve upon juries; and in [A], 


Lendon, any perſon is qua- Gilb. C. P. 74. 2 Salk. 
lied, who is a houſeholder 454. 2 Ld. Raym. 114% 
within the city, and bas lands, S. C. 

| were 
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were obliged to return, leaving the. cauſe un- 
tried. Another inconvenience was, that the 
parties, not ſeeing the panel beforehand, could 
not be prepared to make their challenges. 
To obviate this latter inconvenience, it was 
enacted, by the ſtatute 42 Zaw. III. c. 11. 
that © no inqueſts, except of aſſiae and gaol 
« delivery, ſhall be taken by writ' of if pri- 
« 4s, or otherwiſe, at the ſuit of any one, beſore 
« the names of all them that ſhall paG in the 
© inqueſts, ſhall be returned in court.” From 
thenceſorward, the clauſe of ni prigs could not 
be inſerted” in the venire facias, as was directed 
by the ſtatute Weſtm, 2.3 and therefore it was 
taken out of that writ, and placed i in the difirin- 
gar, as the practjes continues to this day. The 
venire too was made returnable on a day before 
the trial, by which means they got rid of the 
eſſoign at ni/i prixg; for by the ſtatute of Mart. 
ridge, (52 Hen. III.) c. 13. © after à mag hath 
„put himſelf upon any inqueſt, he ſhall bars 
* but one eſſoign, ar one default;” and by tha 
ſtatute Yeſtm. 2. (13 Edw. I.) c. 27. the eſſoigu 
ſhall be allowed him at the neut day, which is the 


Gilb. C. P. 74,5 78. 1 14. 77. 2 Sal 456 | 
J. 76, 7. -. , 2 Ld. Rep fads 8. e. 


W.. H.. H -: day 
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day of the return of the-venire*. And though 
the defendant never appears now, upon the return 
of the venire, yet heretofore he was demanded 
| folemnly ; and if he made default, there went out 
a diſtringas againſt the jury, with a clauſe in it, 
to diſtrain the defendant: And if after this, he 
made default again, it was peremptory, becauſe 
there was no proceſs left to bring him in', If a 
venire be awarded, and the parties do not go to 
trial for ſeveral terms, a new venire is awarded 
from term to term, and the cauſe continued by 
vicecomes non miſit breve *; but the venire never 
in fact iſſues, till the term when the cauſe is tried. 
Tube difringas, upon which the trial is had, is 
a judicial writ, commanding the ſheriff, or other 
officer to whom it is directed, to difrain the ju- 
 rors, by all their lands and chattels, &c. To that he 
may have their bodies before the king at 2 | 
minſter, or (by original) whereſoever, &c. on [the 
firſt return-day in term, after the trial], before 
the chief juſtice, or judges of aflize, if they hall 
0 come on ON ay of _ at [the pl 


k Gilb. C. P. 74, 5, 77, 8. © 1 Salk. 216. 2 Ld. Rays. 
1 Salk. 216, 2Ld. Raym. 925. S. C. 
925. 8. C. 2 Salk, 454. zLd: * Gilb, C. P. 83. 
Raym, 1143. S. C. 
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where the cauſe is intended to be tried], to make 
a certain jury between the ſaid parties, of a plea 
of, &c. (according to the nature of the action,) 
and to hear thereof their JE of wy de- 
faults *, &c. 89 

Aſter a diffringas had iſſued, with a clauſe of 
niſi prius, if the cauſe ſtood over, for default of 
jurors, till a ſubſequent term, the plaintiff, at 
common law, could not have had a' v#tire Ye 
novo, unleſs for ſome fault in executing or return- 


ing the diſtringas ; but he muſt have ſued out 


an alias or pluries diftringas, for bringing in the 


ſame jury. And ſtill, if after a ſpecial jury has 


been ſtruck, the cauſe goes off for default of 
Jurors, no new jury can be ſtruck ; but the cauſe 
mult be tried by the jury firſt appointed. And 
the ſame jury ſhall ſerve for the trial of the cauſe, 
notwithſtanding 4 an intermediate wg 2, 4 of ſhe- 
riffs ?, 

But with regard to common juries, it is enath- 
ed, by the ſtatute 7 & 8 W. III. c. 32. 61. 
« That if any plaintiff or demandant, in any 
« cauſe depending in any of the courts at ef 


* minfer, which ſhall be at iſſue, ſhall fue forth, | 


|; 
I Append, Chap. XXXLV. » 14. gs ;T. W 
(B]. | 5 T. R. 453. 
n Gilb. C. P. 33. * Cowp. 413. 


H 2 « op \ 


e the ſaid firſt aſſizes after the teſte of every 
ſuch yrit of habeas corparg or diſtringas, with 
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* or bring to any ſheriff, any writ of verire a- 
te cjas, upon which any writ of habeas corpors 
© or diſtringas, with a 14 prius, ſhall iſe, 


jn order to the trial of ſuch iſſue gt che 
44 aſſizes, and ſuch plaintiff or demandant ſhall 


« nat proceed to the trial of the ſaid iſſue, at 


« ui prins, that then and in all ſuch caſes, 


(other than where views by jurors ſhall be di- 
t reſted J,) the plaintiF-or demandant, whenſe- 


5 ever he-ſhall think fit to try the ſaid iſſus at 


any other afſizes, ſball ſue farth and proſecute 


« a new vrit of venire faciai, directed to the ſhe- 
Ff.ciff, in this farm: That you cauſe to come 
i new before, &c. twelve free/and lawful: men 
« of the naigblaurbood of A. [naw of the body of 
1 yous county, J each of whom has ten pounds 8 
« year, of lands, tenements or rents, at the leak, ' 


« by whom, &c, and who neither, &c. and the 


A reſidue of the ſaid writ ſhall be after the an; 


« cient manger ; which writ being duly returned 
* and filed, a writ of Hf corpora or diſtringan 
« with a "if Prius, ſhall iſſue thereupon, (for 
« which the ancient and accuſtomed fees ſhall be 


* taken, and no more, as in the caſe of the plurizs 


1 Com, Rep. 248. 
8 te habeas 
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« þabeas corfibra or diftringas; with 4 nifi prias,) 


„upon which the plaintiff of deantdünt mall 


« and may proceed to trial, as if no former writ 


 « of venire facias Had been proftehted of filed. in 


« that cauſe, and ſo toties quoties as the caſe malt 
te require. And if any defendant br tenant, in 
« any act ion depending in any of the (aid courts, 
te ſhall be minded to bring to trial any iſſue join- 
« ed againſt him, when by the curſe in any of 
« the faid'courts, he may lawfully do the ſame by 
« proviſo, fuch defendatit or tenant ſhall or may, 
« of the iſſuable term next preceding ſuch in- 
* tended trial, to be had at the next allizes, ſue 
« out a new venire facias to the ſheriff, in ſorin 
ic aforeſaid, by r viſo; and proſecute the ſame 
ie by writ of habeas corporà or diftringas, with a 
tt ni privs, as though there had not been ary = 
*® former venire fatias ſued out or rerurntd in 
te that cauſe, and lo taties quories as the niattet 
* ſhall require.” 

The venire and diftringas are direfted, ket: | 
ing to the award of theſe writs , to the her bf 
the county in which the action is laid, or of 
an achoining county ; but where the ſheriff is 4 
party, or intereſted] in the eauſe; they tre directẽd 
to the coroner :; or if there are two ſheriffs, and 


Aue, 6663. * 
H 3 -- 000 


* 
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one of them is intereſted, to the other: And if 
the coroner, as well as the ſheriff, is intereſted, 
the venire and diſtringas are directed to eliſors*, 
In a county-palatine, the record is ſent by 
mittimus to the juſtices there, commanding them 
to iſſue the jury-proceſs, and when the cauſe is 
tried, to ſend the record back again, to the court 
above. | 

In point, of form, the venire and 104 4 88 
are general, or ſpecial. Where only one iſſue 
is to de tried, or there are ieveral iſſues of the 
ſame nature, the venire and diſtringas are ge- 
neral, to make a jury of the country, between 
the parties, of the plea or action, whatever it 
may be: But where there are ſeveral iſſues, in 
fact and in law, or ſeveral defendants, and ſome 
of them plead, and others let judgment go by 
default, the writs are ſpecial, as well-to try the 
iſſues in fact, as to aſſeſs the damages upon 
the iſſues in law, or againſt the defendants who 
let judgment go by default. If the defendant 
carry down the cauſe by proviſo, the following 
clauſe is inſerted in the diftringas : Provided al. 
ways, that if two writs Hall come to the ſheriff, 
he ſhall only execute and return one of tbem. 


„ Ante, 655. 1 2 Lil. P. R. 612, 617» 
a Lil, T. 636, Ante, 653, 4. 


The 
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The venire facias is teſted on the firſt day 
of the term, in or after which the cauſe is to 
be tried* ; and is made returnable on ſome day 
before the trial, being a general return-day, or 
day certain, according to the previous proceed- 
ings”. If ia a country cauſe, the venire by 
original is made returnable on the laſt generat 
return-day, or if by bill, on the laſt day of the | 
term, before the aſſizes: And the diſtringas is 
teſted on the quarts die poſt of the return by 
original, or by bill on the return of the venire; 
and made returnable on the firſt general return- 
day, or day certain, in term-time after the trial *. 
Theſe writs are ſued out together; and after 
being ſealed, (for they do not require ſigning,) 
are taken to the ſheriff's office, to be returned. 
In cauſes which ſtand over from one ſitting to 
another, the writs of diſtringas ſhould be regu- 
larly reſealed, previous to the. fitting to which 
they ſtand over ; or in default thereof, the cauſes 
cannot be tried . | 
The jury returned by the ſheriff, on the ve- 
nire facias, is common or ſpecial, A common 


Imp. K. B. 332. neral return-day. 1 Wilſ. 77. 

On the traverſe of an in- Imp. K. B. 3333 
quiſition out of chancery, the : 2 R. E. 33 G. III. 
4evire is returnable on a ge- | | 
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jury is nominated, ſummoned, and CORN by 
the ſheriff, purſuant to the balloting act, (3 Ces. 


II. c. 25.) § 8. by which it is enacted, © that 


« every ſheriff or other officer, to whom the 


© return of the venire facias juratores, or other 


& proceſs for the trial of cauſes, before juſtices 
4 of aſſize or niff prius, in any county in Eng- 
land, doth or ſhall belong, ſhall upon his re- 


« turn of every ſuch writ of venire facias, (un- 
« Jeſs in cauſes intended to be tried at bar, or 
te jn caſes where a ſpecial jury ſhall be ſtruck by 
tc order of rule of court,) annex a panel to the 
ec ſaid writ, containing the chriſtian and ſur- 


* competent number of jurors, named in the 
« lifts mentioned in the act, as qualified to ſerve 
« on juries, (the names of the ſame perſons to 
e be inferted in the panel, annexed to every 
ce venire faclas,) for the trial of all iflues at 
« the fame aſſizes, in each reſpective county z 
ic which number of jurors ſhall be not leſs than 
te forty-eight in any county, nor more than 


. © ſeventy-two, without direction of the judges 


e appointed to go the circuit, and fit as Judges 
ct of aſſize or niſi prius in ſuch county, or one 


ce of them, who are thereby reſpectively em- 


© powered and required, if he or they ſee cauſe, 
cc by 
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«« by order under his or their reſpective Rand 
« or hands, to direct a greater or leſſer number, 
« and then ſuch number as ſhall be fo directed 
« ſhall be the number to ſerve on ſuch jury; 
« and that the writs of habeas corpora juratorum, 
« or diſtringat, ſubſequent to ſuch writ of ve- 
tt ire facias juratores, need not have inſerted 
ce in the bodies of ſuch reſpeCtive writs, the 
© names of all the perſons contained in ſuch 
« pane], but it mall be ſufficient to inſert in 
« the mandatory part of ſuch writs reſpectively, 
« the bodies of the ſeveral perſons named in the 


| © panel to this writ annexed, or words of the 


« like import, and to annex to ſuch writs te- 
te ſpectively, panels, containing the ſame names 
<« as were returned in the panel to ſuch venire 
e facias, with their additions and places of 
e abode, that the parties concerned in any ſuch 
« trials may have timely notice of the jurors 
« who are to ſerve at the next aſſizes, in order 
« to make their challenges to them, if there 
« be cauſe; and that for making the returns 
« and panels aforeſaid, and annexing the ſame 
« to the reſpective writs, no other fee or fees 
ce ſhall be taken, than what were then allowed 
© by law to be taken for the return of the like, 


" writs, and panels annexed to the ſame ; and 
c that 


9 

6 

15 N 
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4 1+ = hae the perſons named in ſuch panels ſhall 
h | | © be ſummoned to ſerve on juries, at the then 
145 1 next aſſizes or ſeſſions of niſi prius, for the 
K 3 & reſpective counties to be named in ſuch writs, 
ii and no other.“ 

5 And by F 11. „the name of each and every 
"lt « perſon who ſhall be fummoned and impanelled 
14 « as aforeſaid, with his addition and the place 
1 c of his abode, ſhall be written in feyeral and 


1 « diſtinct pieces of parchment or paper, being 
on « all as near as may be of equal ſize and big- 
it | « nefs, and ſhall be delivered unto the marſhal 
be. « of ſuch judge of aſſize or ni prius, &c. who 
1 N « js to try the cauſe in the ſaid county, by the 
R « under-ſheriff of the ſaid county, or ſome 
[ te agent of his; and ſhall, by direction and care 
! 1 « of ſuch marſhal, be rolled up, all as near as 


1 
4” 
pop 


=> 5 ant: 


© may be in the ſame manner; and put toge- 
te ther in a box or glaſs, to be nn for that 
« purpoſe.” | 
Upon the execution of a.writ of inquiry, the 
plaintiff, we may recollet, ſometimes moves 
8 the court for a rule to have a good jury v, which 
is a better ſort of common jury*: And before 
the introduction of ſpecial juries, this rule ap- 
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pears to have been frequently granted, for the 
trial of cauſes at ni privs *. F 

A ſpecial jury is nominated, in the dara 
of the attornies on both fides, by the ſecondary, 
or maſter of the King's Bench-office, who makes 
out a liſt of forty-eight jurors, from the free- 
holders' book, or book kept by the ſheriff, of 
perſons qualified to ſerve on juries, out of whom 
each party is at liberty to ſtrike twelve, and 
the remaining twenty-four ate ſummoned and 
returned by the ſheriff, Special juries appear 
to have been firſt introduced upon trials at bar, 
in cauſes of great conſequence; wherein the 
court would anciently make a rule, upon mo- 
tion and affidavit, for the ſecondary to name 
forty-eight freeholders, and that each party 
ſhould ſtrike out twelve, by one at a time, (the 
plaintiff or his attorney beginning firſt „and that 
the remaining twenty-four ſhould be the jury, 
to be returned for the trial of the cauſe*, A 
rule having been made accordingly, the plain- 
tiff's attorney attended the ſecondary, but the 
defendant's attorney would not attend, and there- 
upon the ſecondary nominated forty-eight, in 
the preſence of the plaintiff's attorney * 


* 1 Str; 265. Lil. P. R. 123. 
| Upon 


\ 9. 
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Upon a motion to ſet aſide this nomination, the 
court thought fit to order a new jury to be 
firuek ; but made it a ſtanding rule for the ſu- 
ture; that when the ſecondary is to ſtrike a jury, 
he ſhall give notice to the attornies on both 
fides to be preſent, and if one comes and the 

| Other does not, he that appears ſhall, according 
to the ancient courſe, ſtrike opt twelve, and the 
maſter ſhall ſtrike | out the other twelye, for him 
that is abſent ?. If, by rule of court, the ſe- 
condary is ordered to ſtrike a jury, in caſe it be 
not expreſſed in the rule that he ſhall. ſtrike 
forty-eight, and each of the parties ſhall ſtrike 
out twelve, the ſecondary is to ſtrike twenty- 
ſour, and the parties have no liberty t to ſtrike 

| out any. 

| Analogous to the praftice upon tial at bar, 
it was ſometimes uſual, in other caſes, Tat. 
it was conceived an indifferent jury would not 
be feturned, for the court upon motion to 
| order the ſheriff to attend the ſecondary, with 
the freeholders' book, and the ſecondary, in the , 
green of the attornies on both ſides, to ſtrike 

a jury. But probable matter muſt have been 

ſhewn to the court, to induce them to grant this 


405. R. T. s W. III. reg. 2. r 


MB © 2 Lil. P. R. 127. 1Salk. 1 Salk. 3 
| rule: 
| 
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rule !: and it being doubted; whether it cauld 
be had ' without conſent , it was declared and 
enacted by the ſtatute 3 Geo. II. c. 25, 5 1g. 
« that it ſhall and may be lawful ta and for his 
„ Majeſty's courts of King's Bench, &c. oa 
« the motion af any plaintiff or plaiatiffs, de- 
« fendant ar defendants, in any aRign, cauſe ar 
« ſuit hatſaever, depending or to be brought 
and carried on in the ſaid gourts of King's 
% Reach, &. and the ſaid courts are thereby 
“ guthqrized and required,” upon mation as 
« aforeſaid, to order and appoint 2 jury to be | 
** ſtruck, before the proper officer of each re- 
** ſpectiye egurt, for the trial bf apy iſſue joined 
* iq qny of the faid caſcy, and triable by à jury 
« of twelve men, in ſuch manner 39 ſpecial 
« juries have heen and are uſually ſtruck in ſuch 
« courts reſpectively, upon trials t bar had ip 
* the fail courts; which ſaid jury fa ſtruck 3s 
“ afgreſgid, fhgll be the jury returned for the 
* trial of the laid iſſue,” . - 

Upon this acute it was holden, tha the fee 
for Ariting a ſpecial jury ſhould be paid by the 
party applying for it; but that the. other ex- 
pences of the trial ſhould abide the event of 


f Lil. P. R. 123. 5 14. 122, 


the 


: 
| 
af 
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the ſuit*. This being found inconvenient, gave 
riſe to the ſtatute 24 Geo. II. c. 18. F 1. by 


which it is enacted, / that the party who ſhall 


de apply for a ſpecial jury, ſhall not only bear 
« and pay the fees for ſtriking ſuch jury, but 
© ſhall alſo pay and diſcharge all the expences, 
« occaſioned by the trial of the cauſe by ſuch 


* ſpecial jury; and ſhall not have any further 


ve or other allowance for the ſame, upon taxd- 
cc tion of coſts; than ſuch party would have 


ec been entitled unto, in caſe the cauſe had been 


© tried by a common jury, unleſs the judge 
c before whom the cauſe is tried, ſhall imme- 
« diately after the trial, certify in open court, 


4 under his hand, upon the back of the record, 


ee that the ſame was a cauſe proper to be tried 
cc by a ſpecial jury.” And by the ſame ſtatute, 
92. te no perſon who ſhall ſerve upon a ſpe- 


| © cial jury, ſhall be allowed or take, for ſerving 
on any ſuch jury, more than the judge who 


ce tries the cauſe ſhall think juſt and reaſonable, 


tc not exceeding one pound one ſhilling, except 


tc jn cauſes where a view hath been directed.“ 


=. Say. Coſts, 181. 2 Str. Barnes, 123+ 8. C. 
1080, Caſ. Pr. . B. 138. , 
4-7 Since 
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Since the making of this ſtatute, the motion 
for a ſpecial jury is become a motion of courſe, 
requiring only counſel's ſignature; upon which 
a rule is drawn up, by the clerk of the rules, 
and an appointment obtained thereon from the 
maſter, to nominate the forty-eight '; Which 
rule ſhould be drawn up in London and Middle- 
ſex, before the adjournment-day after each term *. 
A copy of this rule and appointment is ſerved 
upon the oppoſite attorney, and alſo on the un- 
der-ſheriff, who attends the maſter, at the time 
appointed, with the freeholders' book; and the 
nomination being. made, liſts of the perſons no- 
minated are made out for each party, by the 
maſter's clerk . Another appointment is then 
obtained from the maſter, to reduce the jury, 
and ſerved on the oppoſite attorney ; upon 
which the attornies on both ſides ſhould attend, 
and the maſter will ſtrike out twelve names for 
each of them, beginning with the plaintiff firſt, 
or if either of the attornies does not attend, he 
will ſtrike out twelve names for him that is 
abſent . The plaintiff, it ſeems, ought in all 
caſes to ſue out the jury-proceſs, even though 
the ſpecial jury be moved for by the defendant”; 
1 Imp. K. B. 324. 1 R. T. 8 W. III. 
* R. T. 30 G. III. = Imp. K. B. 324+ 


and 


914 i - oy Views. 
und in Londen, by chu his oyn officer bo tin 
mon them. | 

The facility of obtaining a whe for a et 
jury is attended with this inconvenience, that 


when the cauſe is to be tried at a fitting 1 in term, 


the defendant, hy obtaining it, may put off the 
trial, till the fictings after term, it not being 
uſual to try ſpecial jury cauſes in term- time; 


by which means, the plaintiff is delayed from 


getting judgment till the next term, which may 
be at the diſtance of ſume months. To obviate 
this inconvenience, it might be proper to make 


the defendant, in ſuch caſe, undertake to give 


judgment, of the term. in which the cauſe n 
other wiſe have been tried, 


———_—_ «+ ** k : 
* 


- 


8 actions of waſte, treſpaſs quare clita 
fregit, and other actions, where it appears to 


the court to be proper and neceſſary, that the 
Jurors, whether common or ſpecial, who are tg 


try the iſſues, ſnould, for the better underſtand. 


ing of the evidence, have a view of the meſ- 
ſuages, lands, or place in queſtion, the court is 
authoriſed by the ſtatute 4 Ann. c. 16. 5 8. 
© to order {| * writs of diſtringas or habegs 
&* corpora 
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te corpora to iſſue, by which the ſheriff, or other 
« officer to whom they are directed, ſhall be 
« commanded to have fix out of the firſt ewelve 
« of the jurors named in fuch writs, or ſome 
« greater number of them, at the place in 
« queſtion, ſome convenient time before the 
« trial, who then and there ſhall have the mat- 
« ters in queſtion ſhewn to them, by two per- 
« ſons in the ſaid writs named, to be appointed 
« by the court; and the ſaid ſheriff or other of- 
« ficer, who is to execute the ſaid writs, ſhall, 
« by a ſpecial return upon the ſame, certify that 
« the view hath been had, according to the 
« command of the faid writs*.” And by the 
3 Geo, II. c. 25. f 14. © where a view ſhall be 
« allowed in any cauſe, in ſuch caſe ſix of 
« the jurors named in ſuch panel, or more, who 
“ ſhall be mutually conſented to by the parties, 
* or their agents on both ſides, or if they can- 
e not agree, ſhall be named by the proper of- 
© ficer of the reſpective courts of King's Bench, 
« &c. for the cauſes in their reſpective courts, 
or if need be, by a judge of the reſpective 
te courts. where the cauſe is depending, or by 
* the judge or jodges before whom the cauſe 


* Append. Chap. XXXIV. [C]. 
Vol. II, 9 « ſhall 
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tt ſhall be brought on to trial reſpectively, ſhall 
ce have the view, and ſhall be firſt ſworn * 
© the jury to try the cauſe.” 
| Before the ſtature 4 Ann. c. 16, there could be 
no view, till after the cavſe had been brought on 
to trial; when, if the court ſaw the queſtion in- 
volved in any obſcurity, which might be cleared 
up by a view, the cauſe was put off, that the 
jurors might have a view before it came on 
again. Upon this ſtatute, it had become the 
practice to grant a view of courſe, upon the mo- 
tion of either party: And a notion having pre- 
vailed, that ſix of the firſt twelve upon the 
panel muſt attend upon the view, and appear 
at the trial, and that if they did not, the. cauſe 
muſt be put off, Lord Mansfield, and the reſt of 
the judges, thought it their duty to interfere, 
and to take care that their ordering a view 
ſhould not obſtruct the courſe of juſtice, and 
prevent the cauſe from being tried; for they were 
all clearly of opinion, that the act of Parliament 
meant that a view ſhould not be granted, unleſ 
the court were ſatisfied that it was proper and 
neceſſary; and they thought it better, that a 


cauſe ſhould be tried upon a view had by any 


® 1 Bur. 253. 2 Salk. 665. 


ſix, 


KCTS es 


or VIEWS. 717 25 


ſix, or by fewer than ſix, or even without any 
view at all, than that the trial ſhould be delayed 
for a great length of time. - Accordingly they 
reſolved, not to order #view any more, without 
a full examination into the propriety and ne- 
ceſſity of it, unleſs the party applying would 
come into ſuch terms, as might prevent an unfair 
uſe being made of it . Agreeably to this re- 
ſolution, they required a conſent, which has 
ever ſince been made a part of the rule, that in 
caſe no view be had, or if a view be. had by 
any of the jurors, though not ſix of the firſt 
twelve, yet the trial ſhall proceed, and no ob- 
jetioa be made on either fide, on account 
thereof, or for want of a proper return to the 
writ “. 

In actions of waſte, and treſpaſs quare clauſum 
fregit, the neceſſity for a view appearing on the 
face of the pleadings, the motion for'it is a mo- 
tion of courſe, requiring-only counſel's ſigna- 
ture; upon which a rule of court is drawn up 
in term-time, or a judge's order in vacation. 
But in other caſes, a ſpecial application muſt be 
made for the rule or order, to the court or a 


P 1 Burr, 253. = Imp. K. B. 326, 7. 


11 257. : 
12 judge, | 
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judge, upon an affidavit of the circumſtances ; 
and it is always made a part of the rule or order, 
that the expences of taking the view ſhall be 
equally borne by both parties, and that no evi- 
dence ſhall be given on either ſide, at the time 
of taking thereof, Before the rule or order is 
drawn up, an application ſhould be made to the 
oppoſite attorney, for the name of his ſhewer; 
and the names of both ſhewers muſt be inſerted 
in the rule or order, and alſo in the writ of 
diſtringas, with the time and place of meeting 
for proceeding on the view *. The rule or or- 
der being drawn up, a copy of it muſt be ſerved 
on the oppoſite attorney, and the original leſt 
with the ſheriff, together with the names of the 
jurors, if ſpecial, and he will ſummon them; 
if common, he will ſummon ſuch as he thinks 


proper . f 
Imp. K. B. 326, 7. 


to 
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Of the Evidence, and WITNESSES, 


| uE next circumſtance to be attended to is 
T the Evidence ; for unleſs the parties are 
prepared to prove their allegations, it is needleſs ' 
for them to go to trial: And herein, there are 
two things to be principally conſidered in every 
action, firſt, what is to be proved; and ſecondly, 
the manner of proving it. The evidence, in all, 
caſes, is governed by the pleadings ; it being ne- 
ceſſary to prove every thing that is put in iſſue, 
and no more, On the general iſſue, the plaintiff 
muſt prove the whole of his caſe; but on a 
ſpecial iſſue, it is only neceſſary for him to prove 
the particular point referred to the jury ; for 
whatever is not expreſsly denied, is admitted by 
the pleadings. The manner of proof depends 
on the nature of the evidence, which is written 
or unwritten *: the former is of a public or pri- 
vate nature, and is either found in the cuſtody 
of the parties, or of third perſons; the latter 


* Gilb, Evid, 5. Bul. Ni, Pri. 221. 
I 3 ariſes | 
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ariſes from the teſtimony of witneſſes. In 
general, the parties muſt come prepared with 
the beſt exiſting evidence, the nature of the caſe 
admits of; and the witneſſes muſt be ſuch, as 
are not intereſted in the event of the ſuit*, But 
when an objection is made to a witneſs, that 
admits of any doubt, the courts, of late years, 


have endeavoured as far as poſſible, conſiſtently 


with the old caſes, to let the objection go to his 
credit, rather than his competency *, | 
The mode of procuring the attendance of wit- 
neſſes, is by ſubpæna ad teſtificandum; which is a 
Judicial writ, commanding them to appear at 
the trial, to teſtify what they know in the cauſe, 


. on the part of the plaintiff or defendant, as the 


caſe is, under the penalty of one hundred pounds 
each*, Four witneſſes only can be put in one | 
writ of /ubpena*®; and therefore it is frequently 
neceſſary to have ſeveral writs, which are ſigned 
and ſealed, 3 | 
If a witneſs have in his poſſeſſion any deeds 
or. writings, which it is deemed neceſſary to 
produce at the trial, there ſhould be a ſpecial 
clauſe inſerted in the /ubpexnga, called a duces 


„ Caf. temp. Hardw. 358.  * Append, Chap. XXXV, 
4 Bur. 2251. 3 T. R. 27. [A]. ; 
t Same caſes, 1 T. R. 300. * Cowp. 846. 
ſlecum, 
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tecum, commanding the witneſs to bring them 
with him*; or if deeds, &c. are in poſſeſſion of 
the oppoſite party, his attorney or agent, a 
notice ſhould be given to produce them: And 
even in penal actions, it is not neceſſary to give 
the notice to the defendant himſelf; notice to 
his attorney or agent being deemed ſufficient i. 
The ſubpæna being iſſued, a ticket ſhould be 
made out for each witneſs, and perſonally deli- 
vered to him*, a reaſonable time before the 
day of trial; for witneſſes ought to have a con- 
venient time, to put their own affairs in ſuch 
order, as that their attendance upon the court 
may be of as little prejudice to themſelves as 
poſſible ' : And notice in London, at two in the 
afternoon, for the witneſs to attend the fittings 
at VWeſtminſter that evening, has been held to be 
too ſhort, Where the witneſs lives within the 
weekly bills of mortality, it is uſual to leave a 
ſhilling with the ſubpæna ticket: but where he 
lives at a greater diſtance, he is not obliged to 
attend, unleſs his reaſonable expences are paid or 
tendered him, not only for going to, but alſo for 
returning from the trial; and where leſs is of- 


7 Append. Chap. Xxx V. Str. 1054. 
[LB]. | i 1 Str. 510. . 
© 3 T. R. 306, | „ 
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fered, the witneſs is not obliged to truſt to the 
court's allowing him more, when he comes 
the book, for perhaps the party may not dall 
him, and then it may be difficulc for him to get 
home again *, 

If the witneſs, not having a ſufficient excuſe, 
neglect to attend upon the ſubpena, he is liable 
to be proceeded againſt three ways; firft, by at- 
tachment, for a contempt of the proceſs of the 
court '; ſecondly, by a ſpecial action on the caſe 
for damages, at common law® ; and-thirdly, by 
action on the ſtatute 5 Eliz. c. 9. F 12. for 
the penalty of ten pounds, and alſo for the fur- 
ther recompence given by that ſtatute, if it has 
been previouſly aſſeſſed, by the court out of 
which the proceſs iſſued®, An attachment lies 
againſt an attorney in the cauſe, for not attend- 
ing upon a /ubpena, to give evidence of col- - 
lateral fafts*; and it may be even had againſt a 
peer of the realm. But in order to ground 


this ſummary mode of proceeding, it is neceſſary 


* 2 Str. 1150. 1Blac, Rep. 2 Str. 810. 2 Ld. Raym. 
36. 1 H. Blac. 49. 1528. 8. C. Cowp. 845. 
11 Str. 510. 2 Str. 810, but ſee 3 Bur. 1687, 


1054, 1150. Cowp. 386. P Say. Rep. 50. Will. 


Doug. 561. 332. 8. C. but wide ante, 
* Doug. 561. . 56, Tx 8, 
J. ibid. | ; 

to 
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to prove that the witneſs was perſonally ſerved, 
and that his reaſonable. expences were paid or 
tendered him. The motion for an attachment 
againſt a perſon ſubpzng'd as a witneſs, for not 
attending, ſhould, as in other caſes of contempt, 
be brought forward- as ſoon as poſſible: And 
therefore the court refuſed an attachment in 
Hilary term, for non- attendance at the preceding 
ſummer-aſſizes, and left the party to his civil 
remedy *, 

When the witneſs is detained in priſon, 4 
habeas corpus ad teftificandum is neceflary, to 
bring him up; for which an application is made 
to the court or a judge, upon an affidavit, ſworn 
to by the party applying *, Rating that he is a 
material witneſs, and willing to attend*. Upon 
this application, the court in their diſcretion will 
make a rule, or the judge, if he think proper, . 
will grant his fiat for the writ, which is then 
ſued out, ſigned and ſealed”. But a babeas 
corpus ad teftificandum will not lie, to bring up 
a priſoner of war”: And where the application 


4 2 Str. 1054. | * Cowp, 672. Per Cur. 
d. 1150. 1 Blac. Rep, Hil. 1780. 
36. Imp. K. B. 337. 
— V. St. Leger, H. » Doug. 419. ; and fee 
37 G. III. 6 T. R. 497» 
t Forteſ. 396. 


ke 


724 or EXAMINING WITNESSES 


for it appeared to be a mere contrivance, to re- 
move a priſoner in execution, the court refuſed 
to grant it. The writ being ſued out, ſhould 
be left with the ſheriff, or other officer in whoſe 
euſtody the witneſs is detained, who will bring 
him up, on being paid his reaſonable charges, 


CY 


p —ůꝛ— 


When a material witneſs is going, or reſides 
abroad, ſo that he cannot attend at the trial, the 
party requiring his teſtimony may move the 
court, in term- time, or apply to a judge in va- 
cation, for a rule or order to have him examined 
on interrogatories, de bene eſſe, before one of the 
judges of the court, if he reſide in town, or if 
in the country or abroad, before commiſſioners 
ſpecially appointed, and approved of, by the op- 
polite party *. The rule or order for this pur- 
poſe cannot be obtained without conſent; the 
depoſitions of witneſſes upon interrogatories 
not being the beſt exiſting evidence, the nature 
of the caſe admits of. The court however will 
do every thing in their power to make the par- 
ties conſent, when neceſſary; as by putting off 
- = 3 Zur. 1440. the priſoner's eſcape? 1d. 

Y 1 Cromp. 248, 9. Qu. ibid. 
Whether the officer may not 1 Cromp. 229. 


require an indemnity, againſt b 
| the 


- 
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the trial, at the inſtance of the defendant, if the 
plaintiff will not conſent *: And if the defendant 
refuſes, the court will not give him judgment as 
in caſe of a nonſuit. of Ih 
The application, in the firſt inſtance, is for a 
rule or ſummons to ſhew cauſe, upon an affi- 
davit, ſtating that the witneſs is material, and 
going or reſident abroad; which being con- 


| ſented to, the court will make the rule abſolute, 


or the judge, an order upon the ſummons, The 
interrogatories ſhould be then prepared, which 
are ſigned by counſel, and ought not to be too 
leading * : this done, a copy of the interrogato- 
ries is given to the oppoſite attorney, with no- 
tice of the time when the witneſs is to be exa- 
mined, in order that he may file croſs in- 
terrogatories, if he thiok proper. At the 


time appointed, the witneſs is taken, with 


the interrogatories, to the judge's chambers, 
or before the commiſſioners appointed by the 
rule or order, where he is examined; and his 


depoſitions being ſworn to, copies are made 
out, and delivered to the party requiring them. 
And as the depoſitions are only taken de bene 


2 Cowp. 174. Doug. 419. [C]. En 
but ſee Pul. & Bol. 210. © Imp. K. B. 338. 


d Append, Chap. XXXV. | 


TO 
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Me, they cannot be made uſe of, if the witnefs 
ſhould happen to be in this country, at the time 
of the trial“. | 
By the ſtatute 13 Geo. III. c. 63. 5 44. 
it is enacted, „ that when and as often as 
« the Eaſt- India company, or any perſon or 
te perſons, ſhall commence and proſecute any 
« action or ſpit, in law or equity, for which 
* cauſe hath ariſen in India, againſt any other 
« perſon or perſons, in any of his majeſty's 
te courts at Weftminſter, it ſhall and may be law- 
t ful for ſuch court reſpeRively, upon motion 
ce there to be made, to provide and award ſuch 
« writ or writs, in the nature of a mandamus, or 
et commiſſion, as therein mentioned, for the 
cc examination of witneſſes; and ſuch examina-/ 
« tion being duly returned, ſhall be allowed and 
te read, and ſhall be deemed good and compe - 
« tent evidence, at any trial or hearing between 
« the parties in ſuch cauſe or action.“ Theſe 
writs have been accordingly iſſued in ſeveral . 
caſes*; and in one of them?, the motion being 
made on the laſt day of the term, the court 
awarded ſuch a writ, even before iſſue joined, 
4 2 Salk, 691. 12 Mod. 32 G. III. Taylor v. Eaft- 


| 493-3 and fee Bul. M. Pri. India Company, M. 33 G, 
=_ . 


* Mullick v. Laſbington, M. * Spalding v. Mare, T. 35 
26 G. III. Za, -India Com- G. III. 
pany v. Lord Malden, E. | 
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CHAP. XXXVI. 


Of the RecorD of Nis1 PrIUs, and . 
ARBITRATION, | 


HE laſt thing to be conſidered, previous to 
TE the trial, is the mode of making up and 


paſſing the record of aii prius. 


This record, which is ſuppoſed to be tran- 


ſcribed from the iſſue roll, contains an entry of 
the declaration and pleadings, and the iſſue or 
iſſues joined thereon, with the award of the 
venire facias, as in the iſſue or paper-book ; and 
is in nature of a commiſſion to the judges at vi// 
prius, for the trial of the cauſe *. It begins with 
the placita, or ſtyle of the court, of the term 
iſſue was joined; and after the award of the 
venire facias, there is a ſecond placita*, of the 


term in or after which the cauſe is tried; and 


* Append. Chap. XXXVI. in the Commen Plag, where 


[A]. the parties do not go to trial, 
d For the reaſon of a ſe- the ſame term iſſue is joined, 


cond placita in the King's- ſee Gilb. C. P. 80, $1. 1 


Bench, and why itis omitted Cromp. 234. 


the 
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the record then concludes with an entry, called 
the jurata, as follows: 

— to wit. The jury between A. B. by bis 
attorney plaintiff, and C. D. defendant, of a-plea 
of, &c. (according to the nature of the action,) 
is reſpited before our lord the king at Weſtminſter, 
(or, by original, where/cever, &c.) until — 
(the return of the diſtringas,) unleſs the king's 
right truſiy and well-beloved Lloyd Lord Kenyon, 
bis majeſty s chief juſtice, afſigned to bold pleas 
before the king himſelf, (if in London or Mid- 
dleſex; or, if at the aſſizes, unleſs bis majeſty's 
Juſtices aſſigned to take the aſixes, in and for the 
county of ,) ſhall firſt come on (the day of 
trial,) at the Guildball. of the ſaid city, (if in 


London; or if in Middleſex, at Weſtmiuſter- ball, 


ory if at the aſſizes, at the place of trial, in the 
ſaid county,) according to the form of the flatute 
in ſuch caſe made and provided, for default of the 
jurors, becauſe none of them did appear: There- 
fore let the Herilf bave the bodies of the ſaid 
jurors, to make the ſaid jury, between the parties 
aforeſaid, of the plea aforeſaid, accordingly ; the 


fame day is given to the parties ei at the 


. ſame place. 


At the aſſizes, the jurata cancludes with what 
is called the /ciendum, as follows: Aud be it 
— . | I 5 | known, 


* * * * — 


. AE”. JT 
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known, that the king's writ on record was deli- 
vered to the deputy ſheriff of the ſaid county, on 
— e — day —ů—ů—ĩů— in this ſame term, 
(the laſt day of term preceding the trial,) Zefore 
our lard the king at Weſtminſter, to be executed 
according to law, at bis peril, | 

The record of ni prius was formerly made 
out by the clerks of the chief clerk ©; but it is 
now done by the attornies, and is to be fairly 
engroſſed, on a preſs or "ſkin of parchment, 
ſtamped with a double half-crown ſtamp*, The 
record being engroſſed, is carried to the rift 
prius office, where it is ſealed and paſſed, for 
which is. paid ſeven ſhillings and ſix-pence for 
the firſt eight ſheets, ſeven ſhillings far every 
eight ſheers after, and ſix- pence to the ſealer *, 
In London and Middleſex, all records of nifi prigs 
are to be ſealed, op or before the reſpective days 
appointed by the Lord Chief-Juſtice, in the ſit- 
tings paper, for their trial*, And there is an 
old rule of court, that no record of ni prius, 
for the trial of an iſſue at the a/izes, ſhall be 
ſealed after the end of three weeks, next after 
the end of the term®: But by obtaining a judge's 


e R. T. 1 Fac. II. R. M. fR.E. 7 Geo. I. 


5 Ann. reg. 1. | TR. T. 31 Car. II. and 
4R.M. 5 Ann. reg.1.(5). ſee a former rule of T. 15 
* Same rule, (a). Car, II. reg. 2. 


order, 
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order, for which the clerk is paid two ſhillings, 
and which he will procure at his letfure, the re- 


cord may now be fealed, at any time before the 
afſizes*. In cauſes which ſtand over from. one 


fitting to another, the records ſhould be regu- 
larly reſealed, previous to the ſitting to which 
they ſtand over; or in default thereof, the cars i 
cannot be tried. 


If the iſſue has not been previouſly entered of 


record, it muſt be ſo entered, or at leaſt an inci- 


pitur made, before the paſſing of the record of 
niſi prius : For it is a rule of court, that no re- 
cord of niſi prius ſhall be ſealed, or paſſed at the 
ni prius office, by the cuſtos brevium, or any 
clerk of that office, before the iſſue in that cauſe 


be fairly entered on record, or an incipitur 


thereof, and ſuch entry, with the record of nif 


Prius, be firſt brought to and ſigned by the 


ſecondary ; for which no fee ſhall be demanded 
or paid, but the uſual and accuſtomed fee, due 
to the chief clerk, for entry of ſuch iſſue on re- 
cord x. In practice it is uſual, when the record 


has not been previoufly entered, to make an in- 


cipitur on a roll of the term iſſue was joined, 


R. T. 21 Car. I. (a). See alſo the rules of H. 1649. 
1 R. E. 33 G. III. E. 1657. and T. 1 Fac. II. 
* R. M. 5 Ann. reg. 1. aste, 664, 5 


\ 
* 


and 


% 
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and to take. the roll, record of »if prius, and 
draft of the iſſue, to the clerk of the judgments, 


who enters the iſſue, and marks the roll, record 


and iſſue- paper, taking three ſhillings and ſix- 
pence for the firſt ten _—_— and one ſhilling 
for every ſix more.. 


The record of nifi prius being made up and 


paſſed, the cauſe is entered for trial. And in 
this ſtage of the proceedings, or more frequently 
at the trial, when one or other of the parties is 
commonly fearful of the event, the matter in 
diſpute is ſometimes referred to arbitration. 
Arbitrations are of two kinds, firſt, where 
there is a cauſe depending in court, and ſecond- 
ly, where no cauſe is depending. The ſubmiſ- 
ſion, in the former caſe, is either by rule of court 
before the trial, or by order of ni prius at the 
trial, which is afterwards made a rule of court; 


and upon a ſubmiſſion of this kind, the plaintiff 


uſually takes a verdict for his ſecurity, particu- 
larly ' when there is ſpecial bail, who would 
not otherwiſe be liable for the ſum awarded. 
In the other caſe, the ſubmiſſion is by agree- 


| Imp. K. B. 331. 


. n. 
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'ment of the parties, which is either in writing, or 
by parol; or by the poſitive directions of an act 
of parliament, as in the caſe of incloſure acts. 
References made by rule of court having been 
found to contribute much to the eaſe of the 
ſubjeR, in the determining of controverſies, the 
parties being obliged thereby to ſubmit to the 
award, under the penalty of impriſonment, it 
was enacted, by the ſtatute 9 and 10 W. III. 
c. 15. F 1. „ that it ſhall and may be lawful 
<* for all merchants and traders, and others de- 
te firing to end any controverſy, ſuit or quarrel, 
te for which there is no other remedy but by 
« perſonal action or ſuit in equity, by arbitra- 
« tion, to agree that their /ubmiffon of their ſuit 
ce to tle award or umpirage of any perſon ot 
te perſons, ſhould be made a rule of any of his 
c majeſty's courts of record, which the parties 
c ſhall chooſe, and to inſert ſuch their-agree- 
be meat in their ſubmiſſion, or the condition of 
ie the bond or promiſe, whereby they oblige 
ec themſelves reſpectively, to ſubmit to the 
. « award or umpirage of any perſon or -perſons; 
* which agreement being ſo made, and inſerted 
cc in their ſubmiſſion or promiſe, or condition of 
« their reſpectiye bonds, ſhall or may, upon 


e producing an ffidavit thereof made by the 
9 5 60 « witneſſes 


r 
2 
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« witneſſes thereunto, or any one of them, in 
« the court of which the ſame is agreed to be 
« made a rule, and reading and filing the ſaid 
« affidavit in court, be entered of record in ſuch | 
« court; and a rule ſhall thereupon be made by 
« the ſaid court, that the parties ſhall ſubmit to, 
« and finally be concluded by the arbitration or 
te umpirage which ſhall be made concerning. 
« them, by the arbitrators or umpire, purſuant 
« to ſuch ſubmiſſion; and in caſe of diſobedience 
* to ſuch arbitration or umpirage, the party ne- 
« glecting or refuſing to perform and execute the 
te ſame, or any part thereof, ſhall be ſubject to 
« all the penalties of contemning a rule of court, 
« when he is a ſuitor or defendant in ſuch court, 
e and the court on motion ſhall iſſue proceſs ac- 
* cordingly ; which proceſs ſhall not be ſtopped 
te or delayed in its execution, by any order, 
« rule, command, or proceſs of any other court, 
« either of law or equity, unleſs it ſhall be made 
appear on oath to ſuch” court, that the arbitra- 
* tors or umpire miſbehaved themſelves, and 
* that ſuch award, arbitration, or umpirage was 
e procured by corruption, or other undue 
« means.” The intent of this act was to, put 
ſubmiſſions, where no cauſe was depending in 
| K 2 court, 
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court, upon the ſame footing with thaſe, where 
there was a cauſe depending; and it is only de- 
claratory of what the law was before, in the lat- 
ter caſe *. | 7 
A paro ſubmiſſion is not within the ſtatute *; 
nor a ſubmiſſion in writing, unleſs it is agreed to 
be made a rule of court: But where there is 
fuch 'an agreement, it ſeems that the court will 
enforce the execution of a par2/award by attach- 


ment. A conſent, in the arbitration- bond, to 
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make the award a rule of court, inſtead of the 
fubmiſſion, will not warrant the interpoſition of 
the court, under this at ?-; But where a ſub- 
miſſion was by bond, and at the end of the con- 
dition there was this clauſe, And if the obligor 
Hall conſent, that this ſubmiſſion be made a rule 
F court, that then, &c. the court on motion 
held theſe conditional words to be a ſufficient 
indication of conſent, and made the ſubmiſſion a 
rule of court 2. So where the agreement, to 
make the ſubmiſſion a rule of court, was no part 
of the condition, but was thereunder written, and 


not ſigned ; it appearing by affidavit, that the 


/ VE | 

2 Bur. 701. Phillips, E. 20 G. III. contra. 

na 7 . R. I, X 11 Salk. 72. 1 Ld. Raym. 

o Barnes, 54. 674. 8. C. 

P 2 Str. 1178, Powell v. | 
p ſubſcrip- 


rip- 


ſubſcription was made before the execution of 
the bond, it was taken by the court to be part 
of the condition, as an indorſement by way of 
defeazance is part of the deed; and the ſubmiſ- 
ſion was made a rule of court. 

A ſubmiſſion to arbitration, by rule of court, 
of all matters in difference between the parties in 
the cauſe, is not confined to the ſubject- matter 
in the particular action then depending; but 
will extend to croſs demands between the parties, 
though not pleaded by way of ſet-off; and the 
coſts being to abide the event, will make no 


difference“: But a reference of all matters in 


difference in the cauſe between the parties, is 
confined ſolely to the matters in diſpute in that 
particular action. A ſubmiſſion, to an award 
having been made a rule of court, between A. 
and B. the parties on the record, which award 
not having been made in time, the diſpute was. 
referred to a ſecond arbitrator, by B. and C. 


would not grant an attachment againſt B. for 
not obeying the award made by the ſecond arbi- 
trator, becauſe the reference ſhould have been 
made by the parties on the record; and even if 


Barnes, 55. 2 T. R. bags 


K 3 it 
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who were the real parties in the ſuit, the court | 
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it had, there ſhould have been another rule, to 
make the ſecond ſubmiſſion a rule of court: 
And as the court had no juriſdiction in this caſe, 
they could not go into the merits, though B, 
conſented to waive the objection . 

It was formerly holden, that a reference to 
arbitration was an implied ſtay of proceedings. 
But in the beginning of queen Anne's time, a 
rule was made, that no reference whatſoever, of 
any cauſe depending in this court, ſhould ſtay the 
proceedings; unleſs it was expreſſed, in the rule 
of reference, to be agreed, that all proceedings 
in this court ſhould be ſtayed". 

There are ſeveral ways, however, in which the 
power of arbitrators may be legally determined; 
as firſt, by death; ſecondly, by their not making | 
an award, within the. time limited; thirdly, by 
their diſagreement, and refuſal to act or inter- 
meddle any further, or by their appointing an 
umpire to act for them“; and fourthly, by the 
revocation of the parties: Reſpecting which it is 
laid down, that although a man be bound in 4 
bond to ſtand to the arbitrament of another, yet 


tz T. R. 643. Sid. 428. 2 Saund. 129. 1 
u 1 Mod. 24. Lev. 174, 285, 302. 3 Lev. 
v 2 Ld. Raym. 789. - 263. 2 Vent. 113. 1 Salk, 


V 1 Rol. Abr. 261, 2. 1 70, 71, 72. 
he 
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he may countermand or revoke the power of the 
arbitrator; for a man cannot, by his own act, 
make an authority, power, or warrant not coun- 


termandable, which by the law and of its own” 


nature may be countermanded * : But by this 
countermand, or revocation of the power of the 
arbitrator, the bond is forfeited, and the obligee 
ſhall take the- benefit thereof . A matter was 


referred by conſent at aii privs, to the three 


foremen of the jury, and before the award was 
made, one of the parties ſerved the arbitrators 
with a /ubpena out of Chancery, which hindered 
their proceeding to make the award; the court 
held this to be a breach of the rule, and granted 
an attachment nif*. So where the parties, 
upon a reference, conſented to abide by the 
award, and not to bring any bill in equity, and 
their ſubmiſſion was made a rule of court, and 
after an award made, one of them filed a bill in 
Chancery againſt the other, the court made a 
rule abſolute for an attachment *. | 
When a cauſe is referred at the trial, it is uſual 
to get the witneſſes ſworn, before they leave the 
court *; otherwiſe (if required) they muſt be 


* 8 Co. 82. 3 Bur. 1256. 

Id. ibid. T. Jon. 134- » Imp. K. B. 650, 
® 1 Salk, 73. | 
K 4 ſworn 
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ſworn before a judge: And the order of nif 


in London or Middleſex, or from the judge's 
aſſociate at the aſſizes, the arbitrator will make 
an appointment in writing, of a time and place 
for the parties and their witneſſes to attend him; 
which appointment ſhould be ſubſcribed to a 
copy of the order of nifi prius, and ſerved there- 
with on the defendant's attorney *: And, pre- 
vious to the meeting, the arbitrators ſhould be 
furniſhed with a ſtate of the caſe, and the names 


of the witneſſes, Kc. A ſimilar mode of pro- 


ceeding is to be obſerved, where the reference is 
by agreement without ſuit, 

The arbitration then proceeds: And it bo 
been holden that arbitrators, having power to 


' Chooſe an umpire, may ele& one before they 


enter upon the examination of the matter refer- 
red to them. If the arbitrator cannot make 
his award, within the time limited by the rule of 


court, or order of nifi prius, a rule may be ob- 


tained, by conſent, for enlarging it; or whete 
the ſubmiſſion is by agreement without ſuit, the 
time may be enlarged by conſent of the parties. 
The rule, when neceſſary, is drawn up by the 


© Imp. K. B. 651. 42 T. R. 644. 
clerk 


OF ARBITRATION, 739 


clerk of the rules, on a brief or motion-paper, 
ſigned by the counſel on both fides, and a copy 
of it ſerved, with an appointment thereon ; but 
before this rule can be obtained, a motion muſt 
be made, for making the order of iff prius or 
agreement a rule of court. | 

It will next be proper to conſider the award; 
and the mode of enforcing it, by the party in 
whoſe favour it is made, or of ſetting it aſide, by 
the oppoſite party. The general requiſites of an 
award are, that it be certain, mutual, and final: 
But certainty to a common intent is ſufficient 8. 
And though the award be final, as to all matters 
referred, and decided upon by the arbitrators, yet 
upon a reference of all matters in difference be- 
tween the partics, an award does not preclude the 
plaintiff from ſuing for a cauſe of action, exiſting 
againſt the defendant at the time of the reference, 
upon proof that the ſubject- matter of ſuch action 
was not laid before the arbitrators, nor included 
in the matters referred“. 

Where a cauſe is depending, the ſubmiſſion is 
either ſilent with regard to coſts, or they are di- 


rected to abide the event of the award, or elſe to 


* Imp. K. B. 651. 8 1 Bur 274. and ſee 7 T. 
See Bac. Abr. tit. Arbi- R. 76. 
trament, and Kyd on Awards. 4 T. R. 146. 


de 
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be in the diſcretion of the arbitrator. The power 
of awarding coſts is neceſſarily conſequent to the 
authority conferred upon the arbitrator, of de- 
termining the cauſe; and the reaſon why, in re- 
ferences of this ſort, a proviſion is frequently 

- inſerted, that the coſts ſhall abide the event of 
the award, is that the arbitrator may not have it 
in his power to withhold coſts, from the party 
who is in the right : But that is to be conſidered 
as the reſtriction of a power, which he would 
otherwiſe neceſſarily have, of allowing colts at 
his election. 

Where the coſts are directed to abide the event; 
| that muſt be taken to mean the legal event: 
= | Therefore, where an action of treſpaſs was brought 
| for pulling down the plaintiff*s gates, and aſſault- 
ing him, and the defendants pleaded not guilty to 
the whole declaration, and juſtified, as to all the 
counts but one, under different rights of way; and 
the arbitrator awarded a right of way to the de- 
fendants, different from any of thoſe ſet forth, 
and gave five ſhillings damages to the plaintiff / 
for the aſſault, as having been committed, when 
the defendants were attempting to exerciſe a right 
of way, negatived by the arbitrator; the court 


3 2 P. R. 644, To 
wy held, 
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held, that the plaintiff could recover no more 
coſts than damages, the award of the arbitrator 
not being tantamount to a judge's certificate; 
under the 22 & 23 Car. II. c. 9. So where a 
cauſe is referred to arbitration, and the coſts are 
directed to abide the event of the ſuit, the plain- 
tiff is not entitled to them, if it appear by the 
award, that his original demand was under forty 
ſhillings, and he might have recovered it in 4 
court of conſcience ', If a cauſe be referred to 
arbitration, under an order of niſi prius, but a 
verdict be nevertheleſs taken for the plaintiff, for 
a a certain ſum, as a ſecurity for what ſhould be 
awarded to be paid to him, and cofts, the arbitra- 
tor cannot award a ſum to be paid to the plain- 
tiff without coſts, becauſe, by the terms of the 
order, he was precluded from entering at all 
into the queſtion concerning coſts", Where the 
coſts are left to the di/cretion of the arbitrator, he 
may either award a gro/s ſum to be paid for colts"; 
or he may award, that one of the parties ſhall 
pay to the other, coſts to be taxed by the maſter *; 


* 3 T. R. 138. | n Caf. temp. Hardw. 53. 

13 T. R. 139. Waftonv, 1 Salk. 75. 6 Mod. 195. 
Gibhen, H. 30 Geo. III. 8. C. 7 T. R. 77. 

n Say. Coſts, 177. | 
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or he may award coſts generally, in which caſethe 
maſter ſhall tax them) . But he cannot award, 
that one of the parties ſhall pay to the other ſuch 
coſts as two perſons named in the award, but not 
officers of the court, ſhall appoint ; for this is an 
improper delegation. of his authority, If an ar- 
| bitrator award coſts, to be taxed by the maſter, 
ſuch coſts ſhall be taxed as between party and 
party, and not as between attorney and client": 
And it is ſettled, that an arbitrator cannot award 
any other than the common. coſts, as between 
party and party, unleſs he be expreſsly autho- 
riſed ſo to do-. Where a ſubmiſſion to arbitra- 
tion is under an order of niſ prius, the arbitrator 
may award coſts, /ub/equent to the order; but 
where the ſubmiſſion is by bond, he cannot 
award ſubſequent coſts . And if an arbitrator' 
appointed under an order of niſi prius, only award 
coſts to be taxed generally, the coſts of the refer- 

ence ought not to be allowed on the taxation, but | 
merely the coſts of the ſvit* : Neither will an 


P 2 Str. 737. Say. Rep, Cowp. 127. Caf. Pr. C. P. 
240. Barnes, 56, 58. and ſee 69, 70. 2 Blac. Rep. 953. 


Hullock on Coſts, 418, g. t Pr. Reg. C. P. 45. 
1 Caſ. temp. Hardw. 181. Barnes, 58. 


2 Str. 1028. 8. C. Barnes, 123. 
r Caſ. temp. Hardw. 161. 


award 
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award that one party ſhall pay to the other, che 
coſts by him ſuſtained in the action, inclu de the 
coſts of the reference . Where the cauſe goes 
off upon an ineffoctual arbitration, and is after- 
wards tried, ooſts are allowed as upon a remanet ”. 
The mode of enforcing an award, by the party 
in whoſe favour it is made, is by azjon, or when 
the ſubmiſſion is made a rule of court, by attacb- 
ment*; and if a verdi has been taken for the 
plaintiff's ſecurity, by entering up judgment there- 
on, and taking out execution. Upon a ſubmiſſion 
being made a rule of court, it was formerly hold- 
en, that the party might proceed both by action 
and attachment at the ſame time? ; but a differ 
ent doctrine has been ſince laid down *, | 
Where the ſubmiſſion is by deed with a pe- 
nalty, and the award is made within the time 
limited, an action of debz lies upon the deed, for 
the non-performance of the award; and that, 
whether the award be for the payment of money, 
or the performance of a collateral act. But where 
in an arbitration-bond, a time was limited for the 


Y 1 H. Blac. 223. * 1 Salk. 83. 
" 5 Bur. 2694. Say. Coſts, Y 14. 73. 
179. S. C. but ſee Doug. Andr. 299. Es. het 
437- 3 T. R. 50%. 6 T. R. Hardw. 106. 
71, 131, 144. 1 H. Blac. 
639. 
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arbitrator to make his award; and ſuch time was 
afterwards enlarged by mutual conſent, it was 
held that no action could be maintained on the 
bond, to recover the penalty for not performing 
the award, made after the time firſt limited: 
In ſuch caſe, the plaintiff ſhould have proceeded 
by action of debt or aſſumpſit, on the ſubmiſſion 
implied in the agreement, to enlarge the time. 
An action of debt alſo lies, upon a ſubmiſſion by 
deed, without a penalty, or upon a ſubmiſſion in 
writing without deed, or by parol, where the 
award is for the payment of money; but where 
it is for the performance of a collateral act, the 
plaintiff ' ſhould proceed by action of covenant 
upon the deed, or if the ſubmiſſion be without 
deed, by action of aſſumpfit*. Two ſeveral te- 
nants of a farm agreed with the ſucceeding tenant, 
to refer certain matters in difference reſpecting 
the farm to arbitration, and jointly and ſeverally 
promiſed to perform the award; the arbitrator 
awarded each of the two to pay a certain ſum to 
the third; and the court held, that they were joint; 
reſponſible for the ſum awarded to be paid by 
each *, | SR 


23 T. R. 592. in notis, bo. T. N. 352, 
2 Ld. Raym. 1040. 
8 Where 
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Where the ſubmiſſion is by rule of court ori- 


ginally, or by order of niſ prius or agreement, 
which is afterwards made a rule of court, the par- 
ty diſobeying an award is not only liable to an 
action, but alſo to an attachment, as for a con- 


tempt*®. And where the original award was loſt, . 


the court, on a proper affidavit, granted -an at- 
tachment upon a copy of it“. But an attach» 
ment cannot be granted againſt a- peer of the 
realm, or member of the houſe of commons, for 
non-payment of money purſuant to an award *, 
And in other caſes, before any application is made 
for an attachment, or to ſet aſide an award /, the 
ſubmiſſion muſt be made a rule of court, if not 


'one already ; which is done on an affidavit,' by 


one of the witneſſes, of the due execution of the 
bond, or agreement containing the ſubmiſſion ; 


and if he refuſe to make it, the court will com- 
pel him®*. But where a matter is referred to 
arbitrators, by rule of court, and they make their 


award, the court will compel a performance of it, 


as much as if the award were part of the rule; ſo 


© 1 Salk. 332 2 Str. 1178. 


41 Str. 526. * Append. Ch. Aan 


7 T. R. 171, 448. Ante, [B]. 
56, 7, 8. | 8a. 1. Barnes, 35. 


that 
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that a new rule is needleſs'. If an arbitrator 
award, among other things, that each party 
ſhall pay a moiety of the coſts of the arbitra- 
tion, and of making the ſubmiſſion a rule of 
court; and one party, in order to get the 


award out of the hands of the arbitrator, pay the 


whole; it ſeems that he may have an attach- 
ment againſt the other party, if he refuſe to pay 
his moiety *, 

The party having a remedy by action on the 
award, it is diſcretionary in the court, whether or 
not they will enforce it by attachment. And 
therefore, where there was a contrariety of evi- 


dence, they would not determine it upon affida- 


vits, in a ſummary way. So where the defend- 
ant was a bankrupt, and incapable of paying the 
ſum awarded, the court refuſed an attachment 
for non-payment of it“: And where a party was 
taken upon an attachment for not performing an 
award, after which he became bankrupt and ob- 
tained his certificate, the court ordered him to 
be diſcharged ; for this was a demand for which 
debt would lie, and the act ſays he ſhall not be 
arreſted, proſecuted or impleaded for any debt 


1.1 Salk. 71. m Auen. K. B. 1 Cramp. 
x Pul. & Boſ. 93. 270. 


g I Str, 695. 
| due 


or ARBITRATION, 747 
due before the bankruptcy: It would therefore 
de hard to keep him in cuſtody, when the duty 
is diſchargedꝰ. A feme-/o/e having agreed to 
2 reference, was awarded to deliver up two notes, 
and pay a ſum of money ; ſhe married, and the 
huſband refuſing to pay, it was doubted if the 
court could grant an attachment, agua both 
or either of them. 

A ſubmiſſion to arbitration by an executor” 
or adminiſtrator, is not of itſelf holden to be 
an admiſſion of aſſets; and therefore, if upon 
ſuch a ſubmiſſion, the arbitrator ſimply awards 
a certain ſum to be due from the teſtator 
or inteſtate's eſtate, without ſaying by whom it 
is to be paid, the executor or adminiſtrator is 
not perſonally liable to the payment of the ſum 
awarded, nor can be attached for the non- pay- 
ment of it . But a ſubmiſſion to arbitration by 
an executor or adminiſtrator, is conſidered as a 
reference not only of the cauſe of action, but 
alſo of the queſtion, whether or not he has aſſets: 
And therefore if an arbitrator, under a reference 
between A. and B. adminiſtrator, award that B. 
ſhall pay a certain ſum as the amount of A. “s 
demand, B. cannot afterwards object that he had 


a 2 Str, TY, | ſee 6 T. R. 161. 
Axon. 1 Cromp. 270, and 7 5 T. R. 6. 
Vor. II. L no 
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no aſſets ; for this is equivalent to determining 


as between theſe parties, that he had, and there. 


fore he may be attached for non-payment", 


A foreign-attachment in London, if properly 
pleaded, is a good bar to an action on an 
award*, or on a bond conditioned for its per- 
formance *; but where the ſubmiſſion is made 
a rule of court, it is no anſwer to an attachmett 
in this court, for non-payment of the ſum 
awarded *, | 

In order to proceed by attachment, there muſt 
be perſonal notice of the award, and a demand 
of the money, or other thing awarded; which 
demand may be made by the party himſelf, ot 
by a third perſon, under a power of attorney: 
And at the time of demanding it, a copy of the 


rule muſt be ſerved upon the oppoſite part, 


CY 


and of the maſter's allocatur thereon, if the de- 
mand is of taxed coſts, and alſo a copy of the 
award, and of the power of attorney, if the de- 


q 7 T. R. 453. and ſee1T. R. 313. in notis. 1 Cromp. 


R. 691. 270. 
1 Sid. 327. * 1 Salk. 83. 12 Mod. 25. 
* ; Ld. Raym, 636. 3 Salk. Per Lord Kenyon, E. 35 G. 
49. 8. CG. III. S. P. 


© Grant v. Hawding, 4 T. 


mand 
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mand is made by a third perſon ”; the original 
rule and allocatur, and alſo the award and power 
of attorney, when neceſſary, being at the ſame 
time produced and ſhewn”. After a demand 
and refuſal, the court upon an affidavit thereof, 
and of the due execution of the award, and 
power of attorney *, will grant a rule for an at- 
tachment ni, which they will afterwards make 
abſolute, on an affidavit of ſervice, if no ſufficient 
cauſe be ſhewn to the contrary, Where a ſub- 
miſſion to an award is made a rule of court, 
under the ſtatute, there being no action, the 
affidavits upon which to apply for an attachment, 
for diſobeying the award, need not be intitled in 
any cauſe; but the affidavits in anſwer muſt” : 
And if an affidavit be put into court, without 
any title, the court cannot take notice of it, 
though the adverſe party is willing to waive the 
objeftion*, The affirmation of a Quaker is 
not ſufficient to ground an attachment, for the 
non-performance of an award *, 

Where a cauſe is referred at the trial, and a 
verdict taken for the plaintiff's ſecurity, and an 


Y Per Lord Kenyon, H. 38 7 3 T. R. 601. Ante, 416. 
G. III. | * 2 T. R. 643. 
Imp. K. B. 651, 2. * 3 Str, 441. 
* Append, Chap. XXXVI.[C}. | 
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award is afterwards made in his favour, the 
plaintiff may make his election, either to pro- 
ceed on the award, by action or attachment, or 
on the verdict; in the latter caſe, it is ſaid that 
the court mult be moved for leave to ſign judg- 
ment, and take out execution, for the money 
awarded. The affidavit for this purpoſe ſtates 
the due execution of the award, and the de- 
mand and refuſal of the money, in like manner 
as on moving for an attachment“: And if no 
cauſe be ſhewn to the contrary, the rule »i# will 
be made abſolute. | 

The mode of ſetting aſide an award is by ap- 
plication to the court, founded on ſome objec- 
tion to its legality, appearing on the face of the 
award itſelf, or elſe on an affidavit-of ſome ir- 
regularity, as want of notice of the meeting, 
or colluſion or groſs miſhehaviour of the arbi- 
trators *; And upon ſuch an application, if made 
in due time, every ground of relief in equity, 
againſt an award, is equally open in this court“. 
But the court on motion will not enter into the 


-. 


Þ 1 Salk. 84. Barnes, 88. 1 Salk. 71. but ſee 3 Ack. 
Sed quere, ' 529. | 
* Sel. vol. 1. c.10. 55. 3 Atk. 529. 2 Bur. 701. 
Imp. K. B. 653. and fee Ap= 3 Bur, 1258, 9. 
pend, Chap, XXXVI. ID]. | 
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merits at large; for if they did, no perſon would 
ever undertake to be an arbitrator . And they 
will not ſet aſide the award of an umpire, be- 
cauſe he received evidence from the arbitrators, 
without examining the witneſſes, unleſs he were 
required to re-examine them, before the making 
of his award*, If an award be made on an 


improper ſtamp, and no application be made 


to enforce the award, the court will not ſt it 
aſide!: And if an objection to the ſtamp be 
not alledged, as a ground for obtaining a rule to 
ſhew cauſe to ſet aſide an award, the court will 
not ſuffer it to be relied upon afterwards, when 


cauſe is ſhewn*, On a motion reſpecting an 


award of commiſſioners, under an incloſure act, 
the court ſaid: © We may puniſh upon this, if 
there be any corruption; or enforce its execution 
by mandamus ; But we are not to interpret or 
ſet aſide theſe awards, upon complaint of their 
obſcurity !,”” &c. | 

By the ſtatute 9 & 10 V. NI. c. 15. 5 2. 


* Any arbitration or umpirage, procured by 


5 1 Salk, 71. 1 Str. 301. * Liddell v. Johnfloxe, H. 
3 Atk. 529, 2 Bur. 701. 33 G. III. 

W 4 T. R. 589. And ſee I Over-KelletIncloſuare Act, 
Pul, & Boſ. 91, 175. H. 38 Geo. III. + 

1 7 T. R. 95+ 
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« corruption or undue means, ſhall be judged 
« and eſteemed void and of none effect, and ac- 


« cordingly be ſet aſide by any court of law or 


ic equity, ſo as complaint of ſuch corruption or 
« undue practice be made, in the court where 
& the rule is made for ſubmiſſion to ſuch arbi- 
ie tration or umpirage, before the laſt day of the 
« next term after ſuch arbitration or umpirage 
&« made and publiſhed to the parties *.“ And 
where the application is to refer back an award 
to the ſame arbitrator to re-conſider it, on the 
ground that he had not ſufficient materials be- 
fore him, it muſt be made within the ſame time; 
although the arbitrator be not charged with 
corruption or undue practice. But the 9g & 10 
W. III. c. 15. § 2. which limits the time of 
complaining againſt awards, to the laſt day of 


the next term after the award made, extends not 


to ſuch as are made in purſuance of an order of 
nifi prius, but only where the ſubmiTion is by 
obligation o. 
The court will not ſet aſide an award, though 
for defects appearing on the face of it, after the 
expiration of the time limited by the ſtatute *: 


m Cowp. 23. Barnes, 55. P Per Powell, Juſt, Andr. 
2 T. R. 781. 2 297. and ſee Barnes, 55. 
© 1 Str. 301. 2 Bur. 701. ö 
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And a party cannot, in ſhewing cauſe againſt an 
attachment, impeach the award for any extrinſic 
matter . But upon an application for an attach- 
ment, for non - performance of an award, it is 
competent for the parties to object to the award, 
for any illegality apparent on the face of it, al- 
though the time limited by the ſtatute for ap- 
plying to the court to ſet aſide the award is ex- 
pired . The court, we may remember, will 
not, on the laſt day of term, hear a- motion for 
a rule vi to ſet aſide an award; nor can counſel 
be heard on that day, to ſhew caule againſt ſuch 
a rule, but the ſame muſt be enlarged, and made 
a peremptory for the next enſuing term. 


16 T. R. 161. Barnes, 57. 
7 T. R. 73. and ſee Ae, 418. 
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CHAP. XXXVII. 


Of TrIALs by the COUNTRY, and their 
INCIDENTS, 


paARIALS by the country are at bar, or #ij/ 

prius. Before the ſtatute Veſtm. 2. (13 
Ed. I.) c. 30. civil cauſes were tried either at 
the bar, before all the judges of the court, in 
term-time; or when of no great moment, be- 
fore the juſtices in Eyre : a practice having very 


early obtained, of continuing the cauſe from 


term to term, in the court above, provided the 
Juſtices in Eyre did not previouſly come into 


the county where the cauſe of action aroſe ; and 


if it happened that they arrived there within 
that interval, then the cauſe was removed from 
the juriſdiction of the juſtices, at Y//eftminſeer, to 
that of the juſtices in re. Afterwards, when 
the juſtices in Hre were ſuperſeded, by the 
modern juſtices of aſſize, it was enacted, by the 


above ſtatute, * that inquiſitions to be taken of 


te trefpaſſes, 
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ic treſpaſſes, pleaded before the juſtices of either 


e þench®, ſhall be determined before the juſtices | 


« of aſſize, unleſs the treſpaſs be ſo heinous, 
« that it requires great examination ; and that 
« inquiſitions of other pleas, pleaded in either 
« bench, wherein the examination is eaſy, ſhall 
te be alſo determined before them; as when the 


d entry or ſeiſin of any one is denied, or in 


« caſe a ſingle point is to be inquired into: 
« But inquiſitions of many and weighty matters, 
te which require great examination, ſhall be 
te taken before the juſtices of the benches *, 
« &c,; and when ſuch inqueſts are taken, they 
te ſhall be returned into the benches, and there 
« judgment ſhall be given, and they ſhall be 
« enrolled.” Since the making of this ſtatute, 
cauſes in general are tried at niſ prius; trials 
at bar being only allowed in cauſes which re- 
quire great examination *, 

When the crown is immediately concerned, 
the Attorney-General has a right to demand a 
trial at bar*, In all other caſes, it is entirely 


d This ſtatute, extending cular commiſſion, authoriſing 
only to the courts of King's the judges of aſſiae to try it. 
Bench and Common Pleas, Bul. N:. Pri. 304. 
whenever an iſſue is joined in 2 Salk. 648. 
the Exchequer, to be tried in 41 Str. 52, 644. 2Str. 816. 
the country, there is a parti- 1 Barnard, K. B. 88. 8. C. 

| in 
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in the diſcretion of the court*, governed by 
the circumſtances of the caſef; Even if the 


parties conſent, ſuch a mode of trial cannot be 


had, without leave of the court . The grounds 
on which this trial ought to be granted, are the 
great value of the ſubject- matter in queſtion, 
the probable length of the inquiry, and the 
likelihood that difficulties may ariſe in the courſe 
of it”, In &ement, it is ſaid, the rule has been 
not to allow a trial at bar, except where the 
yearly value of the land is one hundred pounds {; 
and value alone, or the probable length of the 
inquiry, is not a ſufficient ground for it: But 
difficulty muſt concur; and in order to obtain 
it upon that ground, it is not ſufficient to ſay 
generally, in an affidavir, that the cauſe is ex- 
pected to be difficult; hut the particular dif- 


ficulty, which is expected to ariſe, ought to be 


pointed out, that the court may judge whether 
it be ſufficient *. And in a late inſtance, the 
court refuſed a trial at bar, on the mere allega- 


© Say. Rep. 79. 1 1 Barnard, K. B. 141. 
Fo; TM 367. but ſee 1 Str. 479. 
s 2 Lil. P. R. 608. 1 Str. 3 2 Salk. 648. 

696. * Say. Rep. 79. and fee 


Per Kenyon, arg. Doug. 2. Lil. P. R. 604. 1 Bar- 
437. and ſee 1 T. R. 363 nardiſt. K. B 141, 
=; tion 


# 
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tion of length, and probable queſtions of diffi- 
culty, in a cauſe reſpecting a pedigree”, 

If one of the juſtices of either bench, or a 
maſter in Chancery, be concerned, it is a-good 
cauſe for a trial at bar, be the value what it 
may »: And it is ſaid, that ſuch trial was never 
denied to any officer of the court, nor hardly 
to any gentleman at the bar". The plaintiff 
may have a trial of this nature, by the favour 
of the court, though he ſue in formd pauperis * : 
but where the plaintiff is poor, the court will 
not grant it to the defendant, unleſs he will 
agree to take nifi prius coſts, if he ſucceed, and 
if he fail, to pay bar- coſts “. In London, it is 
ſaid, a cauſe cannot be tried at bar, by reaſon 
of the charter of the citizens, which exempts 
them from ſerving upon juries out of the city“. 


1 Doe ex dem. Angell v. 644+ But note, the great cauſe 
Angell, T. 36 G. III. of Lockyer againſt the Eaf- 
= 1 Sid. 407. . India Company was tried at 
" 2 Salk, 681. 6 Mod. bar, (M. 2 Geo, III.) by a 
123. S. C. but ſee 2 Lil. ſpecial jury of Merchants of 
P. R. 608. London. 2 Salk. 644. 1 T. 
* 12 Mod. 318. R. 366. In that caſe, how-' 
? 2 Salk, 648. Doug. 421. ever, the jury conſented to be 
but ſee 2 Barnard, K. B. ſworn, and waive their privi- 
146. | lege. 2 Will, 136, 
9 2 Lil. P. R. 607. 2 Salk. 


And 


758 or TRIALS AT BAR, 


And where the cauſe of action ariſes in a county. 
Palatine, it has been doubted whether this court 
can compel the inhabitants of the palatinate to 
attend as jurors ”, 

A trial at bar is never granted before iſe 
joined *, except in ejectment; in which, as iſſue 
is very ſeldom joined till the retm is over, it 
would afterwards be too late to make the appli- 
cation. This ſort of trial ſhould regularly be 
moved for, in the term preceding that in which 
it is intended to be had; as in Hilary for Eaſter, 
and in Trinity for Michaelmas term *, except 
where lands lie in Middleſex ”; and it is never 
allowed in an iſſuable term“, unleſs the crown 
be concerned in intereſt *, or under very parti» 
cular and preſſing circumſtances?” In Eafter 
term, they did not formerly allow more than ten 
trials at bar; and they muſt have been brought 


* Say, Rep, 47- and ſee London, M. 21 Geo. III. But 
1 T. R. 363. | the caſe of Goodtitle ex dem. 
2 Lil. P. R. 238, 608. Revett v. Braham, (4 T. R. 
12 Mod. 331. 1 Str. 696. 497.) was tried at bar, in 
2 Barnard. K. B. 125, 1 T. Hilary term, 32 G. III. 


R. 364. in noris. * 2 Lil. P. R. 603. R. M. 
t Say, Rep. 155. 4 Ann. (c). 1 Str. 52. 
= 2 Lil. P. R. 603, 611, Y 2 Lil. P. R. 61 5. 1 Str. 
v 2 Salk. 649. 52. 1 Barnard, K. B. 370. 


v Fitzgib, 267. Per Buller 2 Lil. P. R. 605. 


Juſt, in Coleman v. City of | 
ON, 


e 
h 
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. 
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| on, a fortnight at leaſt before the end of it * to 


allow ſufficient time for the other buſineſs of the 
court. 

Anciently, there was no other notice. given 
of ſuch trial, than the rule in the office; but 
now it is ſaid, there muſt be fifteen days notice“. 
The plaintiff however, as in other caſes, may 
countermand his notice, and prevent the cauſe 
from being tried at the day appointed ; after 
which, it cannot be brought to trial again, unleſs 


ſome new day be appointed by the court?: 


And it is ſaid, that a ſecond rule cannot be made 
for a trial at bar, between the ſame parties, in 
the ſame term. Previous to giving notice, the 
day appointed for the trial muſt be entered with 
the clerk of the papers*; and it could not for- 
merly have been on a Saturday, or the laſt 
paper-day in term, except in the king's caſe®, 


A trial at bar is had upon the venire facias 


or diſtringas, &c. as at common law, without 
any clauſe of niſi prius; and it ig moſtly by a 


ſpecial jury of the county where the action is 


* 2 Lil. P. R. 60g. - © R, M. 4 Ann. (c). 
d 2 Salk. 649. but ſee Imp. © Fitzgib. 267, 
K. B. 353. where it is ſaid, 2 Lil. P. R. 608, 
that now there muſt be the I. 602. 
ſame notice of trials at bar © 2 Salk. 625. 
a5 in other caſes, 6 


laid, 


— = - 
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laid®, Six days notice at leaſt ought to be 
given to the jurors before the trial!; and if a 
ſufficient number do not attend to make a jury, 
the trial muſt be adjourned, and a decem or 
670 tales awarded, as at common law“; for the 
parties in this cafe cannot pray a tales upon the 
ſtatutes ', And no writ of alias or pluries 
diſtringas, with a tales, for the trial of an iſſue 
at bar, ſhall be ſued out, before the precedent 
writ of diſtringas, with a panel of the names of 
the jurors annexed, ſhall be delivered to the ſe- 
condary of this court, to the intent that the 
iſſues forfeired by the jurors, for not appearing 


upon the precedent writ, may be duly eſtreated *. 


After a trial at bar, if either party be diſſatisfied 
with the verdict, he may move for a new trial, 
as in other caſes", 


h 2 Lil. P. R. 123. 1 Salle. a * Rep. 30. 
405. R. T. 8 W. III. i Bur. * 5 T. R. 457, 8. 462. 
292. but ſee Doug. 438. I 35 Hen. VIII. c. 6. 4K 
where the trial was had, by 5 Ph. & M. c. 7. 5 El. e. 25. 
conſent, by a jury of a differ- 14 El. c. 9. un 
ent county; and in Wales or c. 32. 53 
Berwick upon Tweed, &c. or * R. H. 15 Car. II. 1 
where an impartial trial can- P. R. 123. 
not be had, the jury muſt * Sty, Rep. 462, 466. 
come from the next Exgliſb 2 Ld. Raym. 1358. 1 Str. 
or adjoining county, where 584. S. C. 2 Str. 1105. 1 Bur. 


| the king's writ of wexire runs. 395. 8. P. 
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Trials at ni prius are always had in the 
county where the venue is laid, and where the 
fact was, or is ſuppoſed to have been com- 
mitted *; except where the venue 1s laid in 
Wales, or Berwick upon Tweed”, &c. or in a 
county where an impartial trial cannot be had, 
in which caſes the cauſe ſhall be tried in the 
next Engliſh or adjoining county, where the 
king's writ of venire runs “. 

The parties being prepared, and ready to pro- 
ceed to trial, the cauſe is entered with the clerk 
of the papers, on a trial at bar, or with the 
marſhal at ai privs. The old rule for entering 
cauſes in London and Middleſex was, that unleſs 
they were entered with the chief-juſtice, two days 
before the fittings, upon which they were to be 
tried, the marſhal might enter a ne recipiatur, 
at the requeſt of the defendant or his attorney. 
And this rule till holds, with regard to trials at 
the ſittings in term. But if a cauſe was to be 
tried at the fittings after term, a ne recipiatur 
could not be entered, until after proclamation 
made, by order of the chief-juſtice, for bringing 


® 3 Bur. 1334. R. H. 15 & 16 Car, II. 
? 2 Bur. 859. reg. 2. A 
11 7 pf R. 363. 
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in the record; and then, if the record was not 
brought in, the defendant's attorney might enter 
a ne recipiatur. 
$ 3 At preſent, the practice wich regard to en- 
[ _ tering cauſes for trial, at the fittings after term 
or aſſizes, ſtands thus: All cauſes to be tried at 
the ſittings after term, muſt be entered, and the 
records delivered to the marſhal, at the times 
following; viz. the cauſes in Middleſex, the 
| firſt day of the fitting after term in Middleſex ; 
[ and the cauſes for London, two days before the 
| adjournment-day in London. At the afſizes, 
| the writ and record are entered together“: And 
5 no writ and record of ni prius ſhall be res» 
ceived, in any county in England, unleſs they 
A ſhall be delivered to, and entered with the mar- 
1 hal, before the firſt fitting of the court, after 
1 the commiſſion-day, except in the county of 
Zort, and there the writs and records ſhall be 
delivered to and entered with the marſhal, before 
the firſt fitting of the court, on the ſecond day 
after the commiſſion-day, otherwiſe they ſhall, | 
.not be received”. And both in Londen and 


Middleſes,' 

R. M. 4 Ann. (a). 1 R. T. 10 & 11 Geo, II. 

# R. H. 34 G. III. andſee * R. H. 14 Geo. II. In 
Notice, M. 17 Geo. II. this rule, there is an excep- 
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Miadl:ſex, as well as at the Mes, every cauſe 
ſhall be tried in the order in which it is entered, 
beginning with remanets, unleſs it ſhall be made 
out to the ſatisſaction of the judge, in open 


court, that there is reaſonable cauſe to the con- 


trary ; who thereupon may make ſuch order 
for the trial of the cauſe, ſo to be put off, 'as to 
him ſhall ſeem juſt”. Special jury cauſes are 
appointed for particular days: And in London 
and Middeſex no cauſe can be tried by a ſpecial 
jury, unleſs the rule for ſuch jury be drawn up, 
and the cauſe marked as a ſpecial jury, in the 
marſhal's book of cauſes, before the adjourn- 


' ment-day after each term *, 


, — — — 


The cauſe being entered, ſtands ready ſor 


trial, at the bar of the court, or before the judge 


at niſi prius : And previous to its coming on, a 
brief ſhould be prepared for each party, and 
delivered to counſel ; containing a ſhort abſtract 


of the pleadings, a clear ſtatement of the caſe, 


tion of the county of Norfolk; ſizes for the county of Nr. 


but by R. H. 32 G. III. that , or city of Norwich, is the 

exception is taken away, and ſame as in other counties. 

the time allowed for deliver- R. H. 14 Geo. II. and 

ing and entering writs and re- notice, M. 17 Geo. II. 

cords of ni prius, at the aſ= R. T. 30 Geo. III. 
Vor. II. M and 
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and a proper arrangement of the proofs, with + 
the names of the witneſſes. The grand rule to 
be obſerved in drawing briefs, as it is well ex. 
preſſed in a late uſeful publication ?, conſiſts | in 
conciſeneſs with perſpicuity. 

When the cauſe is called on, the defendant 
may plead any matter of defence, ariſing after 
the laſt continuance, or as it is called in French, 
puis darrein continuance, or in Latin, poſt ultiman 
continuationem: and fuch a plea may be pleaded, 
after the jury are gone from the bar; but not 
after they have given their verdict . The laſt 
. continuance, previous to the. ſittings or aſſizes, 
is the day of the return of the venire facias, 
from whence the Plea i is continued, by the award 

of the diſtringas, to the next term, unleſs the 
.chief-juſtice or judges of aſſize ſhall firſt come on 

the day of ni privs*: And on this day, if any 
matter of defence has ariſen after the laſt conti 
nuance, it may be pleaded.by the defendant; v 
that the plaintiff has given him a releaſe, or is a 
. bankrupt, outlawed or excommunicated :. So it 
may be pleaded, that a feme plaintiff is married, 


7 Sel. 472. ſee Dyer, 361. 2 Lutw. 114: 
= Pearſon v. Parkins, H. 1 Blac, Rep. 497. for the time 
3 Geo. I. Bul. M. Pri. 310. to which the plea is continued, 
* Bul. NM. Pri, 310. and 
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or in debt by an adminiſtrator, that the plaintiff's 
letters of adminiſtratian are revoked, puis darreis 
continuance ®. 

Theſe pleas are twofold, in abatement and 
in bare. If any thing bappen, pending the 
writ, to abate it, this may be pleaded puis darrein 
continuance, though there be a plea in bar; for 
this only waives all pleas in abatement, that 
were in being at the time of the bar pleaded, and 
not ſubſequent matter: but though it be pleaded 
in abatement, yet after a ſormer har pleaded, it 
is peremptory, as well on demurrer as on trial; 
becauſe after pleading in bar, the defendant has 


| anſwered in chief, and therefore can never have 


judgment to anſwer over. After a plea in bar, 
if the defendant. plead a plea puis darrein cantiuu- 
ance, this is a waiver of his bar, and no advantage 
ſhall afrerwards be taken of itꝰ. 5 

The great requiſite of theſe pleas is certainty * s 
and it is not good pleading to ſay generally, that 
after the laſt cantinuance ſuch a thing happened, 


b Bul. M. Pri, zog. and * 1 Salk. 178. 
ſee Com, Dig, tit. Abatement, f Yelv. 141. Cro. Jac. 


T. 24. 261. Freem. 112, 2 Lutw. 
© Gilb, C. P. 105. Aleyn, 1143. 2 Salk gig. 2 Wille 
66. 139. 


© 1d. ibid, Freem. 255. > 
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ledged :. The form of the plea, if at the aſ- 


but the time and place muſt be preciſely at- 


ſizes; is as follows: And now at this day, that 


| is to ſay, on Cc. comes the ſaid C. D. by S.S. 
Bis counſel, and ſays (if in bar) that the ſaid 


A. B. ought not further to maintain this action 
againſt him the ſaid C. D. becauſe be ſays, that 
after the — day of — laſt paſt, from which 
day until the —— day of — in — term neat, 
(unleſs the juſtices of our lord the king, affigned 
to hold the afſimes of our lord the king, in and for 
the county of —— ſhould firſt come on 1b 
day of —— at — in the ſaid county , 
the action aforeſaid is continued, to wit, on &. 
at Fc. the ſaid A. B. by bis deed dated Sc. did 
releaſe &c.; and ſo ſhew the particular matter.. 


In abatement, the plea concludes, by praying 


judgment of the writ, and that the ſame may le 
guaſhed*; or if the writ is abated de facto, by 


praying judgment if the court will further pro- 


ceed : In bar, the concluſion of the plea is, 
that the plaintiff ought not further to maintain 
bis action, and not, that the former inqueſt ſhauld 


S. Bul. NM. Pri. 309. 1143. | 


Þ IA. 310. | * 3 Lev. 120, Bul. Ni. Pri. 
1 Gilb, C. P. 105. 2 Lutw. 311. 


not 
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mot be taten; becauſe it is a ſubſtantive bar of 
itſelf, and comes in place of the former, and 
therefore muſt be pleaded to the action.. 
There are likewiſe ſome pleas, which may 
be pleaded at ai prius, that cannot properly be 
termed pleas puis darrein continuance, becauſe 
the matter pleaded need not be expreſsly men- 
tioned to have happened after the laſt continu · 
ance; as in tręſpaſt, that the plaintiff was out- 
lawed for felony *: So the deſendant may plead, 
that a ſeme plaintiff was covert on the day of the 
writ purchaſed; but he cannot plead, that ſhe 
took baron, pending the writ, without pleading 
it after the laſt continuance: the diverſity ſeems 
to be, between ſuch things as diſprove the writ in 
fact, and ſuch as diſprove it in law“. 
| Pleas after the laſt continuance, being pro- 
ductive of delay, are ſubject to the ſame ſort of 
reſtraints as pleas in abatement: They mult be 
verified on oath, before they are allowed *; and 
they cannot be amended, after the aſſizes are 
over“: There can be but one plea puis darrein 


1 Cro. Eliz. 49. 2 Lutw. ance, pl. 57. Bul. Ni. Pri.310. , 
1143. Bal. Ni. Pri. 310. but „ Freem. 252+ 1 Str. 493. 
ſee Dyer, 361. in marg. P Yelv. 181, Freem. 252. 

in Thel. Dig. 20. Zul. Mi. Pri. 309. 


p Bro, Abr. tit. Continu- 6 
M 3 conti- 
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continuance ; and ſuch a plea cannot be pleaded, 
after 4 detfiurrer*, But if a plea puis darrein 
continuarics be filed, and verified on oath,' the 
eoutt cannot ſet it aſide on motion, bar are 
bound: to receive it*, 
When a plea puis darrein continuance is put 
in at the aſſizes, the plaintiff is not to reply to it 
there; for the judge has no power to accept of 
a'replication, not to try it, but ought to return 
the plea; as parcel of the record of »/f privs*; 
acid if the plaintiff demur, it cannot be argued 
there. Where a plea is certified on the back 
of the poſtea, and the plaintiff demurs, if the de- 
fendant, on the expiration of a rule given for 
him to join in demurrer, refuſes to do ſo, the 
eons RE ſign judgment ”, | „ 


Y 1 Bro. 3 45 tit. Conti nu- 
ance, pl. 5, 41. Jenk. 160. 
Gilb. C. P. 105. 


11 Ztr. 493 cites Mo. 


871. 1 Ld. Raym. 266, 
but ſee Hob. 81. contra. | 

++ 2 Will. 139. 3 T. R. 
554. but ſee Jenk. 159. 
Yelv. 180. and Bul. M. Pri. 
30g. where it is ſaid to be in 
the breaſt of the judge, whe- 
ther he will atcept ſuch plea 
or not, that is, whether he 


will or will not * in 
the trial. And in Say. Rep. 


268, a plea puir darrein cuuri- 


the matter of it aroſe before 
the-laſt continuance, 

t Tel. 186. © Cro, Jae. 
261. S. C. Freem. 252. 2 
Mod. 307. 8. C. 

u Mod. 30%. 

Freem. 252. Bul. Ni. 
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Previous to ſwearing the jury, the plaintiff 
may withdraw the record, and by that means 
prevent the cauſe from being tried: But other- 
wiſe the trial proceeds; and as the jury are 
called, they may be challenged. 

Challenges are of two ſorts; firſt, to the 
array; and ſecondly, to the polls. Challenges 
to the array are at once an exception to the 
whole panel, in which the jury are arrayed, or 
ſet in order by the ſheriff in his return; and 
they may be made upon account of partiality, 
or ſome default in the ſheriff, or his under- 
officer who arrayed the panel”. And generally 
ſpeaking, the ſame reaſons that before awarding 
the venire, were ſufficient to have directed it to 
the coroners or eliſors, will be alſo ſufficient to 
quaſh the array, when made by an officer, of 
whoſe partiality there is any good ground of ſuſpi- 
cion. Alſo, though there be no perſonal objection 
againſt the ſheriff, yet if he arrays the panel at 
the nomination, or under the direction of either 
party, this is good cauſe of challenge to the array, 

Challenges to the polls, in capita, are excep- 


tions to particular jurors; and according to Sit 


Edward Cote“, they are of four kinds; firft, 


„ Cowp. 113. * Iaſt. 156. 1 
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is an action depending between him and the 


bable grounds of ſuſpicion, as acquaintance, and 
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propter howoris reſpefium, as if a lord of parlia- 

-ment be impanelled on a jury, in which caſe he 
may challenge himſelf, or be challenged by 
either party, Secondly, proper deſedtum, as if 


a juryman be an alien born, or a ſlave or bond- 
man; ſo if he be not reſident in the county, or 
have not the neceſſary qualification of eſtate, | 
All incapable perſons, as infants, idiots, and 
perſons of nen-/ane memory, are likewiſe ex- 
cluded upon this ground . Thirdly, propier 
affectum, as that a juror is of kin to either party 
within the ninth degree *; that he has been arbi- 


trator, or declared his opinion on either fide; 


that he has an intereſt in the cauſe *; that there 


party; that he has taken money for his verdict, 
or even eat and drank at either party's expence; 
that he has formerly been a juror in the ſame 


| cauſe; that he is the party's maſter, ſervant, 


tenant *, counſellor, ſteward, or attorney, or of 
the ſame ſociety or corporation with him. All 
theſe are principal cauſes of challenge : Beſides 
which, there are challenges to the favour, where 
the party objects only on account of ſome pro- 


y Gilb. C. P. gs, 2 3 Bur. 1856. 
Finch. L. 401. d Gilb, C. b. 95» 
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the like; the validity of which muſt be left to 
the determination of triers, who, in caſe the firſt 
man called be challenged, are two indifferent 
perſons named by the court; and if they try one 


man and find him indifferent, he ſhall be ſworn; - 


and then he and the two triers ſhall try the next; 
and when another is found indifferent and ſworn, 
the two triers ſhall be ſuperſeded, and the two 
firſt ' ſworn on the jury ſhall try the reſt*, 
Fourthly, a juror may be challenged propter 
delitum, as for a conviction of treaſon, felony, 
perjury, or conſpiracy ; or if, for ſome infamous 
offence, he has received judgment of the pillory, 
tumbrel, or the like, or to be branded, whipped, 
or ſtigmatized ; or if he be outlawed or excom- 
municated, or hath been attainted of falſe ver- 
dict, premunire, or forgery. A juror may him- 
ſelf be examined on his voire dire, with regard 


to ſuch cauſes of challenge, as are not to his diſ- 


honour or diſcredit ; but not with regard to any 
crime, or any thing which tends to his diſgrace 
or diſadvantage . 
By the balloting act, we may remember, the 
names and additions of the jurors are to be 
* Co, Lit. 158, C. P. e. 8. Bac. Abr. tie. 


For more of challenges, Furies, (R). 3 Blac. Com. 
ſee Co. Lit. 156, &c, Gild. 358, &c. 
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written on pieces of parchment or paper, of 
equal ſize, and delivered to the marſhal, by the 
under-ſheriff or his agent; and are to be rolled 
up, by the direction and care of the marſhal, 
all as near as may be in the ſame-manner, and 
put together in a box or glaſs, to be provided 
for the purpoſe. And by the fame acts, 
« when any cauſe ſhall be brought on' to be 
« tried, ſome. indifferent perſon, by direction of 
« the court, may and ſhall, in open court, draw 
% out twelve of the ſaid parchments or papers, 
<< one after another; and if any of the perſons 
* whoſe names ſhall be ſo drawn, ſhall not ap- 
« pear, or be challenged and ſer aſide, then 
« ſuch further number, until twelve perſons be 
« drawn who ſhall appear, and after all cauſes 
ic of challenge, ſhall be allowed as fair and in- 
different; and the ſaid twelve perſons ſo firſt 
« drawn and appearing, and approved as indiſ- 
« ferent, their names being marked in the panel, 
% and they being ſworn, ſhall be the jury to try 
be the ſaid cauſe; and the names of the perſons 
« fo drawn and ſworn ſhall be kept apart by 
« themſelves, in ſome other box or glaſs to be 
kept for that purpoſe, till ſuch jury ſhall have 


* Ante, 708. 73 Geo, II. c. 25. $11. 
&« given 
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„given in their verdict, and the ſame is re- 
« corded, or until ſuch jury ſhall, by conſent of 
« the parties, or leave of the court, be diſ- 
« charged ; and then the fame names ſhall be 
« rolled up again, and returned to the former 
« box or glaſs, there to be kept, with the other 
« names remaining at that time undrawn, and 
« ſo toties quoties, as long as any cauſe remains 
« then to be tried,” 

Where a view is allowed in any cauſe, it is 
provided by the fame ſtatute*, that the jurors 
who took the view, or ſuch of them as ſhall ap- 
pear, ſhall'be firſt ſworn upon the jury to try the 
cauſe, before any drawing as aforeſaid ; and fo 
many only ſhall be drawn, to be added to the 
viewers who appear, as ſhall, after all defaulters 
and challenges allowed, make up the number of 
twelve, to be ſworn for the trial of the cauſe. 

At common law, if a ſufficient number of 
jurymen did not appear at the trial, or ſo many 
of them were challenged and fer aſide, as that 
the remainder would not make up a full jury, 
there iſſued a writ to the ſheriff, of undecim, do- 
cem, or of tales, according to the number that 
was deficient, in order to complete the jury“: 


1 5 14. 2 Gib. C. P. 73, | 
| | And 
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And this is ſtill neceſſary, on trials at bar l. But 
now, by the ſtatute 35 Hen. VIII. c. 6. 6, 
7, 8. (extended to qui tam actions, by the 4 & 
5 Ph, & M. c.7.) * the juſtices of aſſize or 
* ni prius, upon requeſt made by the plaintiff 
t or defendant, are authorized to command the 
e ſheriff, or other miniſter to whom the making 

« of the return ſhall appertain, to name and ap- 
« point, as often as need ſhall require, ſo many 
« of ſuch other able perſons of the ſaid county, 
ce then preſent at the ſaid aſſizes or niſi privs, as 
« ſhall make up a full jury; which perſons ſhall 
e be added to the former panel, and their names 
« annexed to the ſame; and that the parties 
te ſhall have their challenges to the jurors fo 
© named, added and annexed to the ſaid former 
« panel, as if they had been impanelled upon 
te the venire facias; and that the ſaid juſtices 
« ſhall and may proceed to the trial of every 
« {ch iſſue, with thoſe perſons that were before 
tt jmpanelled and returned, and with thoſe newly 
e added and annexed to the ſaid former panel, 
te in ſuch wiſe as they might or ought to have 
« done, if all the ſaid jurors had been returned 
« upon the writ of venire facias; and that eyery 
&« ſuch trial ſhall be as good and effectual in the 


i 5 = R. 457» 8, 462. 
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« law, to all intents and purpoſes, as if ſuch 
« trial had been had, by twelve of the jurors 
« jimpanelled and returned upon the writ of 
« venire facias.” The qualification of a faleſ- 
man, in point of eftate, is only ive pounds per 
annum. And, by the 7 & 8 . III. c. 32, 
$ 3. the ſheriff is directed to return ſuch per- 
ſons, to ſerve upon the tales, as ſhall be returned 
upon ſome other panel, and then attending the 
court. Hence it is uſual to draw their names 
out of the box; though where it is deſired by 
the gentlemen of the panel who appear, and 
conſented to by the parties, the ſheriff may re- 
turn ſuch other gentlemen as can be procured 
to attend. The plaintiff may avoid a nonſuit, 
by refuſing to pray a tales: And after a juror 
has been challenged on the principal panel, he 
ought not to be ſworn as a zaleſman ®, 

-After the jury are ſworn, the cauſe is opened, 
and the trial proceeds, unleſs the parties agree to 
withdraw a juror; which is frequently done, at 
the recommendation of the judge, where it is 
doubtful whether the action will lie; and in ſuch 


* Stat. 4 & 5 W. & M. ® 1 Str. 707. 
6. 24. F 18. a 14. 640. 2 Ld. Raym. 

Baul. Ni, Pri, 305. 1410. S. C. 
caſe 
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caſe the conſequence is, that each party Pays bis 
own coſts. 


— — ö 


In the progreſs of the trial, either party, if 
there be occaſion, may tender a Bill of excep- 
tions, or demur to the evidence. To under. 
ſtand the nature of theſe proceedings, it ſhould 
be obſerved, that in the firſt ſtage of that pro- 
ceſs, under which facts are aſcertained, the judge 
decides, whether the evidence offered conduces 
to the proof of the fact, which is to be aſcer- 
tained; and there is an appeal from his judg- 
ment, by a bill of exceptions. The admiſſibility 
of the evidence being eſtabliſhed, the queſtion 
how far it conduces to the proof of the fact, 
which is to be aſcertained, is not for. the judge 
to decide, but for the jury excluſively ; with 
which judges interfere in no caſe, but where 
they have in ſome ſort ſubſtituted themſelves in 
the place of the jury in attaint, upon motions 
for new trials. When the jury have aſcertained 
the fact, if a queſtion ariſes whether the fact 
thus aſcertained, maintains the iſſue joined be- 
tween the parties, or in other words, whether 
the law ariſing upon the fact (the queſtion of 


law involved in the iſſue depending upon the 
| true 


a: a % d oo oo ii... 
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' true ſtate of the fact) is in favour of one or other 


of the parties, that queſtion is for the judge to 
decide. Ordinarily he declares to the jury what 
the law is upon the fact which they find, and 
then they compound their verdict of the law and 
fat thus aſcertained. But if the party wiſhes to 
withdraw from the jury, the application of the 
law to the fact, and all conſideration of what the 


law is upon the fact, he then demurs in law 


upon the evidence ; and the preciſe operation of 
that demurrer is, to take from the jury, and to 
refer to the judge, the application of the law to 


the fact mw 9 4 


A bill of exceptions is founded upon ſome 
objection, in point of law, to the opinion and 
direction of the court, upon a trial at bar, or of 
the judge at ni prius, either as to the com- 
perency of witneſſes”, the admiſſibility of evi- 
dence *, or the legal effect of it*, or for over- 
ruling a challenge, or refuſing a demurrer to 
evidence, &c. In theſe caſes it is enacted, by 
the ſtatute Y/efm. 2. (13 Edw. I.) c. 31, that 
« if the party write the exception, and pray that 


® 2 H. Blac. 205, 6. 555. 3 Bur. 1693. 8. C. 


P3T.R. 27. Cowp. 164. 2 Blac. Rep. 


11 Salk, 294. 9929. . C. *» 


T. Raym. 404. T. Jon. Cro, Car. 341, and ſee 


146. S. C. 1 Blac. Rep. Show. P. C. 120. 


« the 
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he juſtices may put their ſeals to it for a 
« teſtimony, the juſtices ſhall put their ſeals; 
« and if one will not, another ſhall: And if the 
*« king, on complaint made of the juſtices, cauſe 
« the record to come before him, and the excep- 
c tion be not found in the roll, and the party 
ic ſhew the exception written, with the ſeal of 
« the juſtice affixed, the juſtice ſhall be com- 


* manded that he appear at a certain day, to 
« confeſs or deny his ſeal; and if the juſtice 
te cannot deny his ſeal, judgment ſhall be given, 


« according to the exception, as it may be al- 


&« lowed or diſallowed.” This ſtatute extends to 


trials at bar, as well as thoſe at n prius; but it 
has been doubted, whether the ſtatute extends to 
criminal caſes *, . If a judge allow the matter to 
be evidence, but not concluſive, and fo refer it 
to the jury, no bill of exceptions will lie; as if 
a man produce the probate of a will, to prove 
the deviſe of a term for yeats, and the judge 
leave it to the jury ; becauſe though the evi- 
dence be concluſive, yet the jury may hazard 
an attaint, if they pleaſe, and the proper way 
had been, to have demurred to the evidence“. 


t See the caſes referred to T. Raym. 404, 5. T. 
in 1 Bac. Abr. 325. and Bul, Jon. 146. S. C. x 


M. Pri. 316, 
5 | The 
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The bill of exceptions muſt be tendered at the 
trial: for if the party then acquieſce, he waives 
it, and ſhall not reſort back to his exception, 
after a verdict againſt him, when perhaps, if he 
had ſtood upon his exception, the other party 
had more evidence, and need not have put the 
cauſe on that point. The ſtatute indeed ap- 
points no time; but the nature and reaſon of 
the thing require, that the exception ſhould be 
reduced to writing, when taken and diſallowed, 
like a ſpecial verdict, or demurrer to evidence: 
not that it need be drawn up in form, bur the 
ſubſtance muſt be reduced to writing, while the 
thing is tranſacting, becauſe it is to o become 4 
record *. 

On tendering the bill, if the exceptions there- 
in are truly ſtated, the judges ought to ſet their 
ſeals, in teſtimony that ſuch exceptions were 
taken at the trial: but if the bill contain matters 
falſe, or untruly ſtated, or matters wherein the 
party was not over-ruled, the judges are not ob- 
liged to affix their ſeals; for that would be to 
command them to atteſt a falſity . If the 
Judges refuſe to ſign the bill of exceptions, the 
party grie ved may have a writ, grounded upon 


" 1 Salk, 288, 9. | Show. P. C. 120. 
Vor. II. „ the 


rr 
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the ſtatute, commanding them to put their ſeak, 


juxta formam ftatuti*, &c. This writ contains 
a ſurmiſe of an exception taken and over-ruled, 
and commands the juſtices, that if it be /o, they 
put their ſeals? ; upon which, if it be returned 
quod non ita eſt, an action lies for a falſe return, 
and thereupon the ſurmiſe will be tried, and if 


"found to be ſo, damages will be given; and 


upon ſuch recovery, there iſſues a peremptory 
writ “. 5 
The bill of exceptions is either tacked to the 
record, or not: If it be not tacked to the te- 
cord, it . is neceſſary to ſet out the whole of the 
proceedings, previous to the trial; but other- 
wiſe, it begins with the proceedings after iſſue 
Joined*, And in either caſe, it goes on to ſtate, 
according to the circumſtances, that a witneſs ws 
produced * to prove certain facts; the particu- 
lar evidence offered, or given to the jury, in 
ſupport of the whole or a part of the caſe ; 
that a challenge was made, or demurrer to ev 
dence tendered; the allegations of counſel, re- 
ſpecting the competency of the witneſs, the ad- 


* x 2 Inſt. 427. Bul. Nj, ul. N. Pri. 317- 
Fri. 316. 3 T. R. 27. 
Y Reg. Brev. 182. <1 Lutw, g84. 1 Salk. 
* Iuſt. 47. n ö 
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miſſibility of the evidence, or the legal effect of it, 
&c.; the opinion and direction of the court or judge 
thereon; the verdict of the jury ; and the excep- 
tion of the counſel, to the opinion given *. And 
where the bill of exceptions reſpects the legal effect 
of evidence, the concluſion is as follows: And 
« inaſmuch as the ſaid ſeveral matters ſo pro- 

« duced and given in evidence for the party ob- 

« jecting, and by his counſel objected and in- 

« ſiſted on, do not appear by the record of the 

« verdict aforeſaid, the ſaid counſel did then 

te and there propoſe their aforeſaid exception to 
« the opinion of the judge, and requeſted him 

« to put his ſeal to this bill of exceptions, con- 

« taining the ſaid ſeveral matters ſo produced 
« and given in evidence for the party objeRing 
.« as aforeſaid, according to the form of the 

« ſtatute in ſuch caſe made and provided; and 

« thereupon. the aforefaid judge, at the requeſt 
s of the ſaid counſel for the party objecting, did 

« put his * to this bill of ee parkage 


"x 


« For precedents of bills of "Morn, XI Seat. Ti. ay | "2 
exceptions, as to the legal And for the precedents of a 
effect of the whole of the bill of exceptions, as to the 
evidence, ſee Brownl, 129. legal effect of evidence in 
Monty and others v.Leach, Bul. ſupport of a- particular ſact, 
Ni, Pri. 317. and Fabriges v. ſee Brownl. 131. 
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ie to the aforeſaid ſtatute in ſuch eaſe made and 
* provided, on the day of in the 


6 yer of the reign ©,” &. 

When the bill of exceptions is fealed, the 
truth of the facts contained in it can never after- 
wards be diſputed . And judgment being en- 
tered, a writ of error is brought, to remove'the 
Proceedings into the court above; for a bill of 
exceptions is only to be made uſe of upon a'writ 
of error: And therefore, where a writ of error 
will not lie, thete can be no bill of exceptions*, 
Upon the teturn of the writ of error, the judge 
is called upon by writ, either to confefs or deny 
'his'ſeal* ; and if he confeſs it, che proceedings 
being eatered'of record, the party aſſigns errot*; 


If che judge deny his ſeal, the plaintiff in the 


writ of ertor may take iſſue thereupon, and 
prove it by witneſſes ©, . 

The judgment on the writ of error, as in 
other cafes, is either that the former judgment - 


be affirmed, or reverſed, If it be reveifed, a 


venire de novo iſſues; which ſhall be. made re- 


© Bal. Ni. Pri, 305. 236. | | 

f Show. P. C. 120. d'Raft. Ent. 293. b. 35e. 

— bw, <ag—y — 1 Blac. Rep. 555. 
Fri. 316. 1 Blac, Rep, $79. * Late, 905, 6. 
Comp. 501. but ſee 2 Lev, *2 Inſt, 428. 
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turnable in this court, although the judgment 
was given in the Common Pleas”. 

A demurrer to evidence is a proceeding, by 
which the judges of the court in which the 
action is de pending, are called upon to declare 
what the law is, upon the facts ſhewn in evi- 
dence, analogous to the demurrer upon facts al- 
ledg-d in pleading v. The reaſon for demurring 
to evidence is, that the jury, if they pleaſe, may 
refuſe to fiad a ſpecial verdict, and then the fats 
never appear on the record” : And the queſtion 
upon a demurrer to 8 being, whether the 
evidence offered be ſufficient to maintain the iſſue, 
che party, on ſuch demurrer, cannot take advan- 
tage of any odjection to the pleadings*®, A de- 
murrer to evidence is not allowed in the king's 
caſe ; and therefore if a doubt ariſe, upon the 
effect of the evidence, the judge muſt direct the 
Jury to find the matter ſpecially ?, 

If a matter of record, or other matter in writ- 
ing, be offered in evidence, to maintain an iſſue 
joined between the parties, all the books agree, 
that the adverſe party may inſiſt upon the jury 
being diſcharged from giving a verdict, by de- 


1; T. R. 36. | » Per Buller, Joft. Dong. 
® 2 H. Blac. 205. and ſee 134. 


3 Salk. 122. 4 Bac. Abr. I. 218. 
136. 3 Blac. Com. 372. Co. Lit. 72. 5 Co. 464. 
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murring to the evidence, and obliging the 
party offering the ſame to join in demurrer, 
or waive the evidence : And the reaſon 
given for it is, that there cannot be any vari- 
ance of matter in writing. The books alſo 
agree, that if parol evidence be offered, and the 
' adverſe party demur, he who offers the evi- 
| gence may join in demurrer, if he will. But the 
language of the old books is very indiſtinct 
upon the queſtion, whether the party offering 
Paroli evidence ſhall be oh- to join in demur- 
rer. In a. late caſe*, which came before the 
Houſe of Lords, it was obſerved, in delivering 
the opinion of the judges, that parol evidence is 
ſometimes certain, and no more admitting of any 
variance, than a matter in writing ; but it is alfo 
often looſe and indeterminate, often circum- 
ſtantial. The reaſon for obliging the party of- 
fering evidence in writing, to join in demurrer, 
applies to the firſt ſort of parol evidence; but it 
does not apply to parol evidence that is looſe 
and indeterminate, which may be urged with 
more or leſs effect to a jury; and leaſt of all, 
will it apply to evidence of circumſtances, which 
evidence. is meant to operate beyond the proof 


42 H. Blac. 206. * Gibſon and Jobuſon . 
Co. Eliz, 753. 5 Co. Hunter, 2 H. Blac. 187. 
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of the exiſtence of thoſe circumſtances, and to 
conduce to the proof of the exiſtence of other 
facts. In ſuch caſes however, if the party who 
demurs will admit the evidence of the fact, 
which evidence is looſe and indeterminate,' or in 
the caſe of circumſtantial evidence, if he will 

admit the exiſtence of the fact, which the cir- 
cumſtances offered in evidence conduce to prove, 
there will then be no more variance in this, parol 
evidence, than in a matter in writing; and in 
ſuch caſe, the party ſhall be allowed to demur, 
and his adverſary muſt join in demurrer. But 
on a demurrer to circumſtantial evidence, unleſs 
the party demurring will diſtinaly admit, upon 
the record, every fat, and every concluſion, 
which the evidence offered conduces to prove, it 
is not competent for him ta inſiſt upon the jury 
being diſcharged from giving a verdict, by de- 
murring to the evidence, and obliging the party 
offering it to join in demurrer*: though, if the 
party offering the evidence conſent to waive the 
objection, and join in demurrer, every fact. is to 
be conſidered by the court as admitted, which the 
jury could infer in his favour, from the evidence 


Giles and Jebuſon v. fee Aleyn, 18. Sty. Rep. 32, 
Hunter, 2 H. Blac, 187. and 34+ S. C. 


N 4 demurred 


736 or DEMURRERS TO EVIDENCE, 

demurred to: And the court will, if they can, 
give judgment upon ſuch evidence”; but other. 
wiſe a venire de novo muſt be awarded *; 

The whole operation of entering the matter 
vpon record, and conducting a demurrer to evi- 
dence, is and ought to be under the direction 
and controul of the court, upon a trial at bar, or 
of the judge at ni prius ; ſubject however to 
an appea}, by a bill of exceptions, if the de- 
murrer be refuſed”, And where a demurrer to 
evidence is admitted, it is uſual for the court, or 
judge, to give orders to the aſſociate, to take a 
note of the teſtimony ; which is ſigned by the 
counſel on, both ſides, and the demurrer is 
affixed to the poftea*. Upon a demurret to 
evidence, we have ſeen, the damages may be 
aſſeſſed conditionally by the principal jury, before 
they are diſcharged ; or they may be aſſeſſed by 
another jury, upon a writ of inquiry, after the 
demurrer is determined*: And it is ſaid to be 
the moſt uſual courſe, when there is a demurrer 
to evidence, to diſcharge the jury, without fur- | 
ther inquiry *. 


* Doug. 119. 2 Bul. M. Pri. 313. 


v 14. ibid. Aste, 488. Plowd. 410. 
2 H. Blac. 209. 1 Ld, Raym, 60, Doug. 
3 14. 208. e FB: 


Y 14. ibid, Cro, Car. 341. b Cro, Car. 143. 
bw The 
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The evidence being gone through, and ſum- 
med up by the judge, the jury, if they think pro- 
per, may withdraw from the bar, to deliberate 
on their verdict. And they are allowed to take 
with them letters patent, and deeds under ſeal, 


and the exemplification of witneſſes in Chancery, 
if dead; but not a writing without ſeal, unleſs by 
conſent of parties, nor any evidence but what was 
ſhewn to the court ©. If the jury take with them 
patents, deeds, &c. without leave of the court, 
or writings not under ſeal, books, &c. without 
conſent of the parties, it will not avoid the ver- 
dict; though they be taken by the delivery of 
the party, for whom the verdict was given: So 
though one of the jury ſhew a writing, which 
was not given in evidence, to his companions . 
But if the party for whom the verdict is given, or 
any for him, deliver to the jury a letter, or other 
writing, not given in evidence, it will avoid the 
verdict : And fo if they examine witneſſes by 
themſelves, though tothe ſame evidence as was giv» 
en in court . But they may come back into court, 
to hear the evidence of a thing whereof they are 


© 2 Rol. Abr. 686, © Cro. Eliz. 616, 


* Cro. Eliz. 411, and fee Co. Lit. 225. b. 
2 Salk, 645. 5 Cro, Eliz. 411. 


* 


7883 or A NONSUIT, 
in doubt. The objection in theſe cafes muſt 
be returned upon the paſtes, or made parcel of 
the record ; otherwiſe it will not be a ground for 
ſtay ing judgment, or bringing a writ of error. 
When the jury have agreed, they return to the 
bar: but before they gave their verdict, it was 
formerly uſual to call or demand the plaintiff, in 
order to anſwer the amercement, to which by the 
old law he was liable, in caſe he failed in his 
fuit*; and it is now uſual to call him, whenever 
he is unable to make out his caſe, either by rea- 
fon of his not adducing evidence in ſupport of it, 
or evidence ariſing in the proper county. The 
cafes in which it is neceſſary that the evidence 
ſhould ariſe in a particular county, are either 
where the action is in itſelf local; or made fo by 
act of parliament, as in actions upon penal ſta- 
tutes, &c. or where, upon a motion to change or 
retain the venue, the plaintiff undertakes to give 
material evidence, in the county where the action 
was brought. And there is this advantage at- 
tending a nonſuit; that the plaintiff, though ſub- 
ject to the payment of coſts, may afterwards 


D Rol. Abr. 676. | * 3 Blac. Com. 376. 
1 Cro. Eliz. 616, and ſee 2 Blac. Rep. 1039. but 


* Bul. Ai. Pri, 308, ſee 2 T4 R. 281. 2 
| | bring 
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bring another action for the ſame cauſe, which 
he cannot do, after a verdict againſt him. 

A nonſuit can only be at the inſtance of the 
defendant: And therefore where the cauſe at ni 
prius was called on, and jury ſworn, but no coun- 
ſel, attornies, parties, or witneſſes a on 
either ſide, the judge held, that the only way was 
to diſcharge the jury; for nobody has a right to 
demand the plaintiff, but the defendant, and the 
defendant not demanding him, the judge could 
not order him to be called v. In an action againſt 
ſeveral defendants, the plaintiff muſt be nonſuited 
as to all, or none of them; and therefore, if one 
of two defendants ſuffer judgment by default, and 
the other go to trial, the plaintiff cannot be non- 
ſuited as to him; but ſuch defendant muſt have a 


verdict, if the plaintiff fail to make out his 
-— | 

The plaintiff in no caſe is compellable to be 
nonſuited o; and therefore, if he inſiſt upon the 
matter being leſt to the jury, they muſt give in 
their verdi, which is general or ſpecial, A ge- 
neral verdict is a finding by the jury, in the terms 
of the iſſue, or iſſues referred to them; and it is 


® 1 Str. 267. ſee alſo 1 Bur. 358. Cowp. 483. 
Z Str. 1117. | 2 T. R. 281. ä 
3 T. R. 662. and ſee | 


either 
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either wholly or in part, for the plaintiff or for 
the defendant. If it be for the plaintiff, or for the 
defendant in rep/cvin, the jury ſhould regularly 
afſeſs the damages: But when the plaintiff is non- 
ſuited on the trial of an iſſue, he cannot have con- 


tingent damages, aſſeſſed for him on a demurrer ; 
though, when the plaintiff in replevin is non- 


ſuited, the jury may aſſeſs damages for the de- 
fendant *, 


Damages are a pecuniary compenſation for an 
injury; and may be recovered in every perſonal 
action that lies at common law: But in an action 
for a penalty given by ſtatute to a common in- 


| former, they are not recoverable ' ; nor for delay 


of execution, in a ſcire facias founded on the ſta- 
tute of Weſtm. 2. c. 45. | 

In actions purely real, no damages are re- 
coverable*, as in a writ of right, & c.; but 


damages may be recovered in actions of 2 
mixed nature, as in ejectmentꝰ, or an aſſize, 


or writ of entry in nature of an aſſize, of novel 


Ai ſeiſin, againſt the diſſeiſor“: And by the ta- 


„1 Str. 507, * Booth, on Real Addions, 


1Comb. 11. 5 Mod. 76. 74. 
Kol. Abr. 574. 4 Bur. 3 Blac, Com, 200, 1. 
2018, 2489. | n Inſt. 286. 10 Co, Pil- 
* 3 Bur, 1791. ' Fld"s caſe; and ſee 3 Blac. 
Com. 187, 8. 
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tute of Glouceſter, 6 Edw. I. e. 1. damages were 
given in an aſſize, or writ of entry upon @ novel 


diſſeifin, againſt the alienee, or him chat was | 


found tenant aſter the diſſeiſor; and alſo in all 
caſes where a man recovered by ane of wore 


d anceſtor , or upon writs of cofSnage, jel and 


beſaiel, or-againſt a tenant upon his on intruſion - 


or at, By the ſtatute Neim. 2. 13 Edw. I. 
c. 26. double damages are recoverable upon = 
writ of re- diſſeiſin; and by the 3 and 4 Edw. VI. 
c. 3. f 4. treble damages may be recovered in an 
aſſize of novel diſſeiſin, upon the ſtatutes -refpe&- 
ing the approvement of waftes*, &c. In awric 
of dower unde nibil babet, the widow is: entitled, 
by the ftatute of Merton, 20 Hen. IH. c. u. to 
recover in damages the value of her dower, from 
the time of the death of ber huſband r. In 
waſte, treble damages are recoverable by the ſta- 


* Damages had been be- 1 Ric. II. c. 9. 1 Hev. IV. 
fore given in an aſſize of mort c. 8. and 4 Hen. IV. c.8. by 
4anceflor by the "ſtatute of which double or treble da- 
Markbridge, 52 Hen. III. c. 16. mages are given upon dife: fans 
in caſes where the land was in particular caſes. 
recovered .againft the chief= For the conſtrudion of 
lord. "this ſtatute, and ia what caſes 

2 See alſo the ſtatates of the widow is entitled to da- 


Wein. 3. 13 Rdw. I. c. 25. 32, 3 


„ 


Weſtm. 1. 3 Edw. I. e. 24. mages thereon, ſee . 


2 
5 
* * 


. 


NT at EZ 


Arr bo 


* 
| 
: 
| ! 

In 


_—_ Ez" A SI v 5 2 od 
_ . 


3 ä 
— 3 


792 or DAMAGES 
tute of Glouceſter, 6 Edw. I. c. 5. to which coſti 
are ſuperadded by the 8 & 9 W. III. c. 7. And 
by the ſtatute Naim. 2. 13 Edw. I. c. 5. 5 3. da- 
mages are given in writs of guare inpedii, and 
darrein preſentment. 


In actions upon the 62/e, treſpaſs, replevin; 
&c. the damages at common law are fingle, and 
proportioned to the injury complained of; but 


double or treble damages are ſometimes given by 


ſtatute, in caſes where Angle damages were before 
recoverable, as upon the 2 Hen. IV. c. 11. for 
wrongfully ſuing in the admiralty court *, upon 
the 8 Hen. VI. c. 9. for a forcible entry *, upon 
the 43 Eliz. c. 2. in actions againſt overſeers of 
the poor ®, and upon the 2 & 3 W. & M. ſeſſ. 1, 
c. 5. for reſcuing a diſtreſs for rent. 
In an action of debt for a penalty, the damages 
at common law are merely nominal. But where 
an action is brought upon a bond, for the non 


f performance of covenants, the jury, upon the trial 
or a writ of inquiry, are, by virtue of the ſtatute 


4 10 Co. 116. Dyer, 159. Carth. 321; x Salk. 205. 


b. Carth. 297. 1 Ld, Raym. 29, 342. Skin. 


Bro. Dam. pl. 70. 10 Co. 555. Holt, 172. 8. C. 


115. d. Co. Lit. 257. b. 6 T. R. zoz. but fee 
2 luaſt. 289. Cro. Eliz. 582, 2 T. R. * 7 K. 4. 


d Say, Rep. 14. 
5 $ K 9 
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$8 & 9 V. III. c. 1.48. to aſſeſs not only the or- 
dinary damages and coſts of ſuit, but alſo damages 
forſuch of the breaches as the plaintiff proves; and 
judgment ſhall be entered in the common form, 
which ſhall afterwards remain as a ſecurity to the 
plaintiff, againſt future breaches. In an action 
on a charter-party, damages may be recovered 
beyond the amount of the penalty *; and where 
the preciſe ſum is not the eſſence of the agree- 
ment, the quantum of damages may be aſſeſſed 


by the jury; but where the preciſe ſum is fixed 


and agreed upon between the parties, that ſum 
is the aſcertained damage, and the jury are con- 
fined to it", 

- On a declaration conſiſting of ſeveral counts, 
the) Jury may either aſſeſs intire damages, on the 
whole or part of the declaration, or they may 
aſſeſs ſeveral damages on the different counts *. 
If intire damages be aſſeſſed, and any one or 
more of the counts be bad or inconſiſtent, judg- 
ment may be arreſted *; becauſe it muſt be in- 
tended, that ſome part of the damages was aſſeſſ- 
ed upon thoſe, counts. In order to cure this 


© 1 Bae, Rep. 395+ and n ths 200. bf b 
ſee 3 Bur. 1345. * Say. Dam. ch. 25. 
4 Bur, 2225, 7 
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794 Of DAMAGES, 
deſect, if chere was evidence given at the trial 


upon ſuch of the counts only as are good and 


conſiſtent, a general verdict may be altered, from 
the notes of the judge, and entered only on thoſe 
counts; but if there was any evidence, which 


applied to the other bad or inconſiſtent counts, 


(as for inſtance in an action for words, where 
fome actionable words are laid, and ſome not 
act ionable, and evidence given of both ſets of 
words, and a general verdict,) there the poſes 
cannot be amended ; becauſe it would be impoſ- 
ſible for the judge to ſay on which af the counts 
the jury had found the damages, or how they had 
apportioned them : In ſuch caſe, therefare, the 


only remedy is by awarding a venir de nous. 


Af the jury find a verdict for the plaintiff with 
one penalty, generally, in a penal action, and the 
plaintiff apply it to one count, he cannot aſter- 
wards apply it to another, though the former is 
bad in law, and though the evidence would have 
warranted the verdi& on any other count. 


If there be judgment by default as to part, and 


an iſſue upon other part, or in an action againſt 
ſeveral defendants, if ſorne of them let judgment 


; Doug. Wo, 722. 1 To * 3 T. R. 448. but ſee 
3 Bur, 1237. /emb, contra. 
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go by default, and others plead to iſſue, there 
ought to be a ſpecial venire, as well to try the 
iſſue as to inquire of the damages, tam ad trian- 
dum quam ad inguirendum, and the jury who try 
the iſſue ſhall aſſeſs the damages for the whole, or 
apainſt all the defendants . In theſe caſes; when 
the defendants who plead to ifſue are acquitted at 
the trial, the jury, in ſome inſtances, ſhall aſſeſs 
damages againſt the defendants who let judgment 
go by default, and in others not. In actions 
upon contra, as covenant ", aſſumꝑſit, &c. the 
plea of one defendant, for the . moſt part, enures 
to the benefit of all; for the contract being in- 
tire, the plaintiff muſt ſucceed upon it againſt 
all or none; and therefore, if the plaintiff fail at 
the trial, upon the plea of one of the defendants, 
he cannot have judgment or damages againſt the 
others, who let judgment go by default: But in 

actions of tort, as tre/pa/s, &c. where the wrong 
is joint and ſeveral, the diſtinction ſeems to be 
this, that where the plea of one of the defendants 
is ſuch, as ſhews the plaintiff could have no cauſe 
of action againſt any of them, there, if this plea 


| 11 Co. 5. ; » Caf. Pr. C. B. 107. 
"1 Lev. 63. 1 Sid. 76. Prac. Reg. 102. 8. C. 3 T. 
Keb. 284. 8. C. X. 663. 
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796 or DAMAGES. 
be found againſt the plaintiff, it ſhall operate to 


the benefit of all the defendants, and the plaintiff 
cannot have judgment or damages againſt thoſe 


who let judgment go by default; but where 
the plea merely operates in diſcharge of the 
party pleading it, there it ſhall not operate to the 
benefit of the other defendants, but notwithſtand- 
ing ſuch plea be found againſt the plaintiff, he 
may have judgment and damages * the 
other deſendants l. 

If there be a demurrer to part, and an iſſue 
upon other part, or in an action againſt ſevera 
deſendants, if ſome of them demur, and others 


plead to iſſue, the jury who try the iſſue ſhall 


aſſeſs the damages for the whole, or againſt al} 


the defendants: In this cafe, if the iſſue be tried 


before the demurrer is argued, the damages are 
faid to be contingent *, depending upon the event 
of the demurrer. But where the iſſue, as well a 
the demurrer, goes to the whole cauſe of action, 
the damages ſhalt be aſſeffed upon the iffue, and 
not upon the demurrer, | 

Where there are ſeveral Jofendunes, who Gree 
in pleading, the jury who try the firſt iſſue ſhall 


® 2 Ld. Raym. 1372, 2 Str. 1108, 1222. 
1 Str. 610. 8 Mod. 217.8. C. 1 Ante, 654. 
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Of DAMAGES, - 797 
aſſeſs damages againſt all, with a ceſſet executio ; 
and the other defendants, if found guilty, ſhall be 
contributory to thoſe damages. In zreſpaſs 
againſt ſeveral defendants, who join in pleading, 
if the jury on the trial find them all jointly guilty, 
they cannot aſſeſs ſeveral damages. But they 


may find ſome of them guilty, and acquit others; 


in which caſe, the damages can be aſſeſſed againſt 
thoſe only who are found guilty: Or they may 
find ſome of the defendants guilty of the whole 
treſpaſs, and others of part only *; or-ſome of 
them guilty of part, or at one time, and the reſt 
guilty of other part, or at another time *; in ei- 
ther of which caſes, they may aſſeſs ſeveral da- 
mages. And where in an action againſt ſeveral 
defendants, the jury by miſtake have aſſeſſed ſe- 
veral damages, the plaintiff may cure it, by enter · 
ing a nolle proſequi as to one of the defendants, 
and taking judgment againſt the others”; or he 
may enter a mad to the leſſer damages 


or even without entering a remitlitur, he may 


"11 Co. 5. ; v 11 Co. 6. Brownl. 233. 
* Cro, Eliz, 860. 11 Co.g5, Cro. Car. 54. 

Str. 422, 2 Str. 910. 5 Bur. Y 11 Co. 5. Cro. Car. 239, 

2792. 6 T. R. 199. but ſee 243. Carth. 19. 

Str. 79. 2 Str. 1140. » 11 Co. 3. 2. Cro. Car. 
t Cro. Eliz. 860. 11 Co. 5. 192. 1 Will, 30, 


Sty. Rep. 5. 
O 2 | take 
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take judgment againſt all the defendants, for the 
greater damages”. 

Where the jury, upon the trial of an iſſue, have 
omitted to aſſeſs the damages, we have before 
ſeen in what caſes the omiſſion may be ſupplied, 
by a writ of inquiry *. Where the jury give 
greater damages than the plaintiff has declared 
for, it may be cured by entering a remittitur of 
the ſurplus, before judgment“; or the plaintiff 
may amend his declaration, and have a new trial“. 
And in an action for a mayhem, the damages may 
be increaſed by the court, on view of the party. 

On a general verdict, if falſe, the jury were 
liable to be attainted*. To relieve them from 
this difficulty, it was enacted by the ſtatute of 
Weſim. 2. (13 Edw. 1.) c. 30. 2. © That the 
ce juſtices of aſſize ſhall not compel the jurors to 
« ſay preciſely whether it be diſſeiſin or not, fo 
te as they ſtate the truth of the fact, and pray the 
« aid of the juſtices; but if they will ſay, of 
« their own accord, that it is diſſeiſin, their ver- 
« dict ſhall be admitted at their own peril.” 


11 Co, 7. a. Cro. Car. Ante, 633. 


192. 1 Wil, 30. IId. Raym. 176. 3Salk. 
* Ante, 486, &c. 115. S. C. 1 Will. 5. Barnes, 
Y Yelv, 45. 2 Str. 1110, 153. | 
1171. e. E. 71. 


Upon 
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Upon this ſtatute, it has become the practice for 
the jury, when they have any doubt as to the 
matter of law, to find a ſpecial verdict, ſtating the 


facts, and referring the law ariſing thereon to the 
deciſion of the court; by concluding condition- 


ally, that if upon the whole matter alledged, the 
court ſhall be of opinion, that the plaintiff had 
cauſe of action, they then find for the plaintiff; 
if otherwiſe, then for the defendant ©, In find- 
ing ſpecial verdicts, where the points are ſingle 
and not complicated, and no ſpecial concluſion, 
the counſel (if, required,) are to ſubſcribe the 
points in queſtion, and agree to amend omiſſions 
or miſtakes in the meſne conveyance, according 
to the truth, to bring the point in queſtion to 
judgment“: And unneceſſary finding of deeds 
in hec verba, where the queſtion reſts not upon 
them, but which are only derivation of title, 


ought to be ſpared, and found ſhortly, according 


to the ſubſtance they bear in reference to the 


deed, as ſeoffment, leaſe, grant *, &c. It is alſo 

a general rule, that in a ſpecial verdict, the jury 

mult find fats, and not merely the evidence of 
© 3 Blac, Com. 377, 8. R. M. 1654. § 20. 
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facts: And if in this, or any other particular, 
the verdict be deſective, ſo that the court are 
not able to give judgment thereon, they will 
amend it, if poſſible, by the notes of counſel, or 
even by an affidavit of what was proved upon the 
trial# ; or otherwiſe, they will ſupply the defect, 
by awarding a venirs de novo. | 

If there be a ſpecial verdict, the plaintiff's 
attorney generally has it drawn, from the minutes 
taken at the trial, and ſettled by his counſel, who 
ſigns the draft. It is then delivered over to the 
oppoſite attorney, who gets his counſel to peruſe 
and ſign it; and when the verdict is thus: ſettled 
and ſigned, it is left with the clerk of ni prius in 
a town cauſe, or with the aſſociate in the country, 
who makes copies for each party. The whole 
proceedings are then entered, docketed, and filed 
of record; after which a concilium is moved for, 
a rule drawn up thereon with the clerk of the 
rules, the cauſe entered with the clerk of the 
papers, copies of the record made and delivered 
to the judges, and counſel inſtructed and heard, 


f 1 Will. 48, 2 Str. 1185. 1584. 2 Str. $87, 8. C.1124 
S. C. 8. P. | 
t Ante, 643. f Imp. K. B. 352. 
n 2 Ld. Raym, 1521, | 
6 * 
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in like manner as upon arguing: a demurrer '; 
only that a ſpecial verdi&t muſt be ſet down in 
the paper for argument, within four days *, and 
cannot be ſet down afterwards, without leave of 
the court', After judgment given, the prevail- 
ing party is immediately entitled to tax his coſts, 
and take out execution, without a rule for judg- 
ment; but the other party may have a rule to be 
preſent at taxing coſts *. | 

Another method of finding a ſpecies of ſpecial - 
verdict, is when the jury find a verdict generally 
for the plaintiff, but ſubject nevertheleſs to the 
opinion of the court above, on a ſpecial caſe, 
ſtated by the counſel on both ſides, with regard 
to a matter of law; which has this advantage 
over a ſpecial verdict, that it is attended with 
much leſs expence, and obtains a ſpeedier de- 
ciſion; the poſtes being ſtayed in the hands of 
the officer of niſi prius, till the queſtion is deter- 
mined, and the verdict is then entered for the 
plaintiff or defendant, as the caſe may happen. 
But as nothing appears upon the record but the 
general verdict, the parties are precluded hereby 
from the benefit of a writ of error, if diſſatisfied 


| Imp. K. B. 352. Ante, Imp. K. B. 352. 
669, 70. m 14. ibid. 
K Bur. in pref. IV. i 
04 with 
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with the judgment of the court upon the & Point of 


law“. 
In a ſpecial caſe, as in a ſpecial verdict, the 


facts proved at the trial ought to be ſtated, and 
not merely the evidence of facts. It is uſually 
dictated by the court, and ſigned by the counſel, 
before the jury are diſcharged; and if in ſettling 
it, any difference ariſes about a fact, the opinion 
of the jury is taken, and the fact ſtated according- 


ly r. For the argument of a ſpecial caſe, the 


ſame ſteps muſt be taken, as for that of a ſpecial 
verdict, except that it is not entered of record“. 
But it is a rule, that all ſpecial caſes to de ſet 


down by the clerk of the papers to be argued, 


muſt be entered within the four firſt days of the 
term next after the trial, at which ſuch ſpecial 
caſes ſhall have been reſerved; and that ſuch 
ſpecial caſes ſhall never be ſet down ſor argu- 
ment, on any of the four laſt days of the term*, 
In arguing a ſpecial caſe, the counſel are not per- 
mitted to go out of it, and the court muſt judge 
upon it as ſtated *: If it be miſ-ſtated, the par- 


ties muſt apply to amend; or if it be ſo defec- 


» 3 Blac. Com, 378. 2 Imp. K. B. 353. 
9 2 Wilſ. 163. a 1 R. M. 38 Geo. III. 
1 Bur, in prof. IV. 1 Bur. 617. 


tive, 
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tive, that the court are not able to give judg- 
ment, they will grant a new trial, in order to have 


it re-ſtated *, . 


Upon trial of the iſſue, a caſe was made, and 
afterwards argued in court, but the fact not being 
ſufficiently ſtated, ſo as the court could give judg- 
ment according to the juſtice of the cauſe, it vas 
recommended -to the parties, and accordingly 
they agreed to go to a new trial, where the plain- 
tiff was nonſuited: And the queſtion being 
about the coſts, whether the maſter ſnould tax 
the common coſts of a nonſuit, or take into his 
conſideration all the former proceedings; upon 
motion for the court's direction to the maſter, it 
was ordered, that he ſnould tax the deſendant his 
coſts upon the whole, as well with relation to the 
firſt trial, as the laſt*®, From the ſtatement of 
this caſe, it does not appear whether, upon grant 
ing a new trial, any thing was ſaid about the coſts 
of the former trial, or whether they were direct- 
ed to abide the event of the ſuit: If they were 
not, it ſeems from ſubſequent caſes”, that at this 
day they would not have been allowed. But 
where, after the argument of a ſpecial- caſe, the 


* 1 Str. 300. 3 T. R. 3507. 3 T. R. 507. 6 T. R. 11. 
1 Str, 300, f 


court 
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court directed a new trial, becauſe the caſe waz 
inſufficiently ſtated; and the defendant, without 
going to trial again, gave the plaintiff a cagnovit; 
the court held, that the defendant was liable to 
pay the coſts of the former trial“. | 
The verdict, whether general or ſpecial, non- 
ſuir, &c. is entered on the back of the record of 
niſi prius; which entry, from the Latin word it 
began with, is called the peſtea. When the 
cauſe is tried at the ſittings in Landon or Middle- 
fex, the aſſociate delivers the record to the attor- 
ney of the party for whom the verdict is given, 
and he afterwards indorſes the poſtea from- the 
aſſociate's minutes, on the panel; but when the 
cauſe is tried at the afizes, the aſſociate keeps the 
record till the next term, and then delivers it, 
with the poſtea indorſed thereon, to the party ob- 
raining the verdict . On a motion for a new 
trial, the poftee was brought into court, and after 
the new trial had been denied, the paſtea could 
not be found ; the court on debate ordered a new 
one to be made out, from the record above, and 
the aſſociate's notes. If the poftea be wrong, 
it may be amended by the plea-roll, by the me- 
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mory or notes of the judge, or by the notes of 
the aſſociate or clerk of aſſize . But the court 
will not, at a diſtance of time after the trial, 
amend the paſtea, by increaſing the damages given 
by the jury; although all the jurymen join in an 
affidavit, ſtating their intention to have been, to 
give the plaintiff ſuch increaſed ſum, and that 
they conceived the verdif they had given was 
calculated to give him ſuch ſumꝰ. 


a Ante, 043- 5 2 T. R. 281. 


L 86 J 


C HAP. XXXVIII. 


Of New TRIALS, and ARREST of Judo- 
MENT, Cc. 


AT® a general verdict, or upon a writ of 
inquiry, either on demurrer or judgment 
by default“, it is incumbent on the prevailing 
party to enter a rule for judgment nf cauſa, on 
the paſtea or. inquilition, with the clerk. of the 
rules. This rule expires in four days“ exclufive 
after it is entered; and Sunday *, or any other 
day on which the court doth not fit, is not rec- 
koned one of the four days, unleſs the rule be 
entered on the laſt day of the term, or within 
four days after; during which four days, it is the 
practice to enter theſe rules, as of the laſt day of 
the term; and at the expiration of four days ex- 
cluſive after entering ſuch rule, if no ſufficient 
cauſe be ſhewn to the contrary, judgment may 


_ 2 1 Salk, 399. © 4 Bur, 2130. 
b ; Salk, 215. 6 Mod. 241. 
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be entered . The rule for judgment ought not 
to be entered before the day in bank; and it is 
not neceſſary if the plaiatiff be nonſuited, for in 
that caſe judgment may be entered immediately 
after the day in bank ©, 

Within the time limited by the rule, the un- 
ſucceſsful party may move the court for a hew 
trial, or inquiry ; or in arreſt of judgment; or for 
judgment non obſtante veredieo, a repleader, or 
venire facias de novo. 


The firſt inſtance to be met with in the books, 


of a new trial on the evidence, was in the caſe of 
Mood and Gunſton, A. D. 1665*. But Holt, Ch. J. 
ſeems to have been of opinion, that new trials were 
more ancient, from the challenge to be met with 


in the old books, that the juror had before given 


a verdict in the ſame cauſe*: Yet it does not 
from thence follow, that the court granted a new 
trial upon the evidence; for it might appear to 
be a miſ- trial upon the record, or there might 


be other reaſons for awarding a venire facias de 


noyo ®, 


R. E. 5 Geo. II. reg. 3. 2 Salk. 648. and ſee 
(a). 6 T. R. 622, 3. | 

* 14. ibid, 3 Str. 995» 

# Sty, Rep. 462, 466. 


But 
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But whatever might have been the origin of 
the practice, trials by jury in civil cauſes could 
not ſubſiſt now, without a power ſomewhere to 
grant new trials. If an erroneous judgment be 
given in point of law, there are many ways to 
review and ſet it right, Where a court judges 
of facts upon depoſitions in writing, their ſen- 
tence or decree may many ways be reviewed and 
ſer right, But a general verdi& can only be ſet 
right by a new trial; which is no more than hay. 
ing the cauſe more deliberately conſidered by 
another jury, when there is a reaſonable doubt, or 
perhaps a certainty, that juſtice has not 'been 
done. The writ of attaint is now a mere ſound | 
in every caſe; in many it does not pretend to be 
a remedy, There are numberleſs cauſes of 
falſe verdicts, without corruption or bad inten- 
tion of the jurors: They may have heard too 
much of the matter, before the trial, and imbibed 
prejudices without knowing it. The cauſe may 
be intricate: The examination may be ſo long, 
as to diſtract and confound their attention, Moſt 
general verdicts include legal conſequences, as 
well as propoſitions of fact: In drawing theſe 
conſequences, the jury may miſtake, and infer 
directly contrary to law, The parties may be 

| ſurpriſed, 
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ſurpriſed, by a caſe falſely made at the trial, 
which they had no reaſon to expect, and there- 
fore could not come prepared to anſwer, If un- 
juſt verdicts, obtained under theſe and a thouſand 
like circumſtances, were to be concluſive for 
ever, the determination of civil property, in this 
method of trial, would be very precarious and 
unſatisfaRory *, 5 

It was not formerly uſual to grant a new trial 
in eje7ment *, or after a trial at bar ', nonſuit “, 
or two concurring verdicts“; but for the ſake of 
obtaining juſtice, it may be now had in theſe as 
well as in other caſes *. Where there are two 
contrary verdiQs, it is not of courſe to grant a 
third trial, but the court in their diſcretion will 
grant or refuſe it, according to circumſtances ; 
there being no rule, either at law or in equity, 
which entitles the loſing party in that caſe to the 
benefit of a third trial, if the ſecond verdict be 


| 1 Bur, 293, : 462, 466. 1 Str. 584. 2 Ld. 


* 2 Salk. 648. Raym. 1358. 8. C. 2 Str. 

17 Mod. 37,156. 2 Salk. 1105. 1 Bur. 395. after a 
650. S. C. trial at bar ;. 4 Bur, 1986. 
" 1 Blac, Rep. 532. 2 Blac, Rep. 698. 3 Will. 

* 6 Mod. 22. 2 Salk. 649. 146, 338. after a nou/uit; 
Str. 692. | 4 Bur. 2109. 1 T. R. 171. 


2 Str. 1108. 4 Bur. after two concarring verdicts. 


2224. in Zjedment; Sty. Rep. | 
| ſatisfactory 
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ſatisfactory. to. the court . In an inferior court, 
a verdict cannot be ſet aſide, and a new trial had, 
upon the merits, but only for irregularity *: An 
inferior court, however, has power to ſet aſide a 
regular interlocutory judgment, in order to let in 
a trial of the merits", 

The principal grounds or reaſons for ſerting 
aſide a verdict or nonſuit, and granting a new 
trial, are firſt, the want of due notice of trial*; 
but if the defendant appears and makes defence, 
he ſhall not have a new trial on that ground. 
| Secondly, the miſbehaviour of the prevailing 
party, towards the jury or witneſſes * ; but merely 
deſiring a juror to appear, is no cauſe for ſetting 
aſide the verdict . Thirdly, the miſbehaviour 
of the jury, in caſting lots for their verdict”, 
&c. : But the court will not receive an affidavit 
of miſbehaviour from any of the jurymen them- 
ſelves, in all of whom ſuch conduct is a very 
high miſdemeanor * ; nor will they ſuffer the jury 
to explain by affidavit the grounds of their ver- 


* 


P 2 Blac. Rep. 963. 2 Mod. 156. 
2 2 Salk, 650. 1 Str. 113, 1 Str. 643. 
392, 499 V 2 Salk. 645. 1 Str. 45 
r 1 Bur. 571. Bul. Ni. Pri. 326. 
* Bul, M. Pri. 327. * * Rope. 100. 1 T. R. 


t 2 Salk. 646. : 1 1. 
dict, 
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dict, or to ſhew that they intended ſomething 


different from what they found . Fourthly, 


the court will ſometimes, though rarely, grant a 


new trial, on account of the unavoidable abſence 
of the attornies or witneſſes , or upon the diſco- 


very of new and material evidence, ſince the 
trial*: But a new trial is never granted for the 
default or omiſſion of the parties, their counſel 
or attornies, in not coming prepared with, or 


going into evidence, which they were appriſed of, 


and might have produced at the former trial*; 
or becauſe a witneſs has either from inattention, 


or the want of being prepared, made a miſtake 


in giving his evidence; or on account of an 
objection to the competency of witneſſes, diſco» 
vered after the trial *. Fifthly, the miſdirection 
of the judge is a good ground for a new trial* ; or 
his admitting or refuſing evidence contrary to 
law. Sixthly, a new trial may be, and is com- 
monly moved for, on account of the error or 


T 5 Bar. 2667. 2 Blac. 1 Blac. Rep. 298. 2 Blac. 
Rep. 803. 2 T. R. 28. but Rep. $02,3. 1 T. R. 84. 
ſee 1 Bur. 38 3. ſemb. contra, 2 T. R. 113. | 

2 Salk. 645. 6 Mod. 22. © Say. Rep. 27. 

* 2 Blac. Rep. 955. *1'T.R. 717. 

” 2 Salk. 647, 653. GMod. @ 2 Salk. 649. 2 Wilſ. 273. 
22, 1 Str. 691. 1 Will, 98. 6 Mod. 242. 


Vor. II. P miſtake 


| 
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' miſtake of the jury, in finding a verdi& without, 


or contrary to evidence t; but where there iz 
evidence on both ſides, it is not uſual to grant a 
new trial, unleſs the evidence for the prevailing 
party be very ſlight, and the judge declare him. 
ſelf diffatisfied with the verdi&t': And it is 4 
general rule, not to grant a new trial, except for 
the miſdirection of the judge *, in a penal *, hard, 
or trifling action *, after a verdi& for the de- 
fendant; nor after a verdict for the plain- 
tiff, where the defence is unconſcionable”, and 
the verdict is found according to the juſtice and 
honeſty of the caſe* Seventhly, a new trial 
may be had for exceſſive damages ; but in tha 
caſe, the damages ought not to be weighed in 


r 1 Bur. 12, 54. 2 Bur, recovered is under 20 J. To 


665, 926. lor v. Green, H. 38 G. III. 
2 Str, 1106, 1142. 3 22 Salk. 644, 646, 7. 
Wilſ. 22. 3 Wilſ. 47. Bur. 12, 54. 2 Zur. 664. 
- * 1 Say. Rep. 264. and ſee 4 T. R. 468. 
3 Wilſ. 38, 9. * 2 Bur. 936. 2 Wil 
* 4 T. R. 753. ;T, R. 306, 362. 2 T. NR. 4 4 
19. T. R. 468. 
12 Str. 899, 12389, 1 7 1 Str, 692. 1 Bur. bog 
Wilſ. 17. 3 Wilſ. 59. 2 Wilſ. 160, 205, 244, 25% 


2 Salk. 644, 648, 653. 405. 3 Will. 18, 62. 
1 Bur, 12,54, 664. 3 Bur. Blac. Rep. 929, 942, 1327 
1306. 2 Blac, Rep. 851. Cowp. 230. 1 T. R. 277} 
Cowp. 37. And an action is 4 T. R. 651. 5 T. R. 257 
conſidered as triffing in this 7 T. R. 529. 


zeſpeR, :where the ſum to be J. 
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2 nice balance, but muſt be ſuch as appear at 
firſt bluſh to be outrageous, and indicate paſſion 


or partiality in the jury. And where a new trial 


x granted for exceſſive damages, the former ver- 
dict ſtands as a ſecurity in the mean time, for 
the damages which may be given in the ſecond 
trial . It is not uſual to grant a new trial for 
ſmallneſs of damages; though inquiſitions, on 
writs of inquiry, have been ſometimes ſet aſide 
on that ground”. 

A new trial- cannot be granted in civil cola, 
at the inſtance of one of ſeveral defendants ; 
not for a part only of the cauſe of aftion*: And 
therefore, where one ifſue out of four was found 
againſt evidence, the court granted a new trial, 
not only as to ſuch iſſue, for that they ſaid can- 
not be, but for the whole. But then, the iſſue 
found againſt evidence muſt be a material one; 
for if, out of three ifſues, two are found againſt 
evidence, yet if the material iſſue in the cauſe be 
agreeable to evidence, the court will not grant a 


17 T. R. 529. 275. 2 Str. 814. 


* 2 Salk, 647. 2 Str. 94, * _ 1 Blac. 
51. ep. 29 
Au. 496. „ Rex v. Pool, E. 1734. 


I 363. 12 Mod. Bal. M. Fri. 326. © 


P 2 new _ 


— 
— 
* _ * Ir 997 


25 T. R. 436. 334 
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new trial”, In criminal caſes, where ſeveral de- 
fendants are tried at the ſame time for a miſde- 
meanor, and ſome are acquitted, and ſome con- 
victed, the .court may grant a new trial. as to 
thoſe convicted, if * * the conviction im- 
proper *. 

The motion for a new trial muſt be made, 


within four days excluſive after the entry of a rule 


for judgment” ; and if it be not made within 


that time, the party complaining cannot aſter- 


wards be heard, on the ſubje& of a new trial*: 
and there is no difference in this reſpect between 
civil and criminal caſes *; though in the latter, 
where the court have ſeen of themſelves, or it 
has appeared to them on the ſuggeſtion of coun- 
ſe], hat ſubſtantial juſtice has not been done, they 
have ſometimes interpoſed, after the regular 
time, and granted a new trial*. It is a general 
rule, that the party ſhall not move for a new trial, 
after he has moved in arreſt of judgment*© : This 


rule however extends only to caſes, where the 


Dexter v. Barrowby, E. 5 T. R. 436. | 
25 Geo, II. Bul. Ni, Pri. dz Str. 845, 995- 17 


326. 1189. Doug. 171, 797+ 51. 
1 6 T. R. 619. R. 436, 7. 
Doug. 171. © 2 Salk, 647, 1 Bu. 
- * 


party 


/ ↄ TED. 
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party has knowledge of the fact, at the time of 
moving in arreſt of judgment; therefore a new 
trial was granted, after ſuch a motion, on affida · 
vits of two of the jury, that they drew lots for 
their verdict . And where the defendant, 
pending his motion for a new trial, ſerved the 
plaintiff with a copy of an allowance of a writ of 
error, the court held this to be an admiſſion of 
the facts of the caſe, and refuſed to grant a new 
trial ©, t 

An affidavit is neceſſary to move for a new 
trial, unleſs the ground of it appears on the face 
of the evidence: and the rule, if granted, is a 
rule to ſhew cauſe; on obtaining which, appli- 
cation ſhould be made to the judge who tried the 
cauſe, for his report of the evidence, and if he be 
not of the ſame court, his clerk will deliver ic to 
the puiſne judge of the court in which the action 
is brought *. If the judge who tried the cauſe. 
declare himſelf ſatisfied with the verdict, it hath 
been uſual not to grant a new trial, on account 
of its being againſt evidence: On the other hand, 
if he declare himſelf diflatisfied with the verdict, 


© Bul. M. Pri. 325, 6. but * Bennet v. Hunt, T. 13 
2. whether ſoch affdavits G. III. 
would now be received. A Imp. K. B. 360. 


$10, 11, 
4 p 3 
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it ĩs pretty much of courſe to grant ĩt t. In a caſe 
where a judge only reported evidence, without 
declaring himſelf to be ſatisfied or diflatisfied 
with the verdict, the eourt were under difficulty 
how to act: they ſeemed juclined however to 
hear it ſpoken to; but through their interpo- 
ſition, the parties agreed to abide. by the de- 
termination of the point of law. 6 

- The granting of a new trial is either without, 
or upon payment of the coſts of the former 
trial, or ſuch coſts are directed to abide the event 
of the ſuit, or nothing is ſaid reſpecting them. 
If a new trial be granted for - irregularity, the 
coſts of the former trial ought not to be paid 
and the party applying is in ſuch. caſe, entitled 
to the coſts of the application, Where the 
plaintiff has been nonſuited, by the miſtake oſ 
the judge in point of law, tha court have in ſe 
veral inſtances, ordered the nonſuit to be ſet 
aſide, without coſts * ; and verdicts have been {et 
aſide in a ſimilar manner, when they have been 
obtained by unfair practice, or contrary to law 


b Bul. M. Pri. 327, * 1 Black, Rep. 670. Say. 


Rex v. Phillips, 23 Gee. Coſts, 189. 3 Wil. 146. 338. 
II. Bal. Ni. Pri. 327, 11 Bur. 358+ 


i 12 Mod. 370. 


and 
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and the judge's direction o: But generally ſpeak- 
ing, where a new trial is granted for the error or 
miſtake of the jury, either in finding a verdict 
without or contrary to evidence, or in giving ex- 
ceſſive damages, it is always upon payment of 
the coſts of the former trial'. On granting a 
new trial for the miſbehaviour of the j jury, the 
coſts of the former trial were directed to abide 
the event of the ſuit*.. Where the coſts of 
the former trial are not ordered to be paid, nor 
directed to abide the event of the ſuit, each party 
mult pay his own, and the party ultimately ſuc- 
ceeding is not entitled to them. 

If the verdi& or nonſuit be ſet aſide, 2nd 3 
new trial granted, the rule for that, purpoſe 
ſhould be drawn up and ſerved; and if it be on 
payment of coſts, they muſt be forthwith paid, 
(the rule being conditional,) or the prevailing 
party may move the court for leave to enter up 
judgment, and uin out Execution, In order to 


a Say, Colts, 18g. 1 CB. and fee 1 T. k. 20. 
1224. 1 Blac, Rep, 298. 1 Str. 64 
S, C. 1 Blac, Vr. 670. ' Þ Doug. 437. 3 T. R. 507; 
* 6 r. R. 71, 131. 1 H. Blac. 
" 12 Mod. 370. 1 Str. 639. but ſee 1 Str. 300. 5 
642. 1 Bur. 12, 394+ 2 Bur. Bur. 2694-6 f. l. 144 
66g, Ko > Pu Reg. 408.” | + & 


| P 4 proceed 
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proceed to a new trial, it is not neceſſary that the 


niſi priu record ſhould be re- engroſſed, unleſs 


the paſtea be indorſed on it, or that any new en- 
tries ſhould be made or paid for; but the record 
muſt be paſſed again, with an alteration of the 
jurata; and notice of trial being given, another 
venire and diſtringas muſt be ſued out and te- 
turned, and the cauſe ſet down anew i. 


The only ground of arreſting judgment, at 
this day, is ſome matter intrinſic, appearing 
upon the face of the record, which would render 
it erroneous and reverſible ; for though it ſeems 
to have been otherwiſe formerly *, yet it is now 
ſettled, that judgment cannot be arreſted, for 
extrin/ic or foreign matter, not appearing on the 
face of the record, but the court are ta judge 
upon the record itſelf, that their ſucceſſors may 
know the grounds of their judgment*. The old 
courſe of taking advantage in arreſt of judg- 
ment was thus: The party, after a general ver- 
dict, having a day in court, (for ſo he has, as to 
matters of Jaw, though not of fact,) did aſſign 


«Imp. K. B. 361, and ſes * 1 Ld, Raytn, 233. 4 But: 
R. E. 33G, III. 2287. 
11 Salk. 77, | 


his 
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his exceptions in arreſt of judgment, by way of 
plea, and it was called pleading in arreſt of 
judgment : This differed from moving in arreſt 
of judgment, which was done by one as amicus 
curiæ, where the party was out of court. Aſter 
jodgment on demurrer, there can be no motion 
in arreſt of judgment, for any exception that 
might have been taken, on arguing the demur- 
rer; the reaſon is, that the matter of law having 
been already ſettled, by the ſolemn determination 
of the court, they will not afterwards ſuffer any 
one to come as amicus curiæ, and tell them that 
the judgment which they gave on mature delibe- 
ration is wrong: but it is otherwiſe, after judg- 
ment by default, for that is not given in ſo ſo- 
lemn a manner *, 

The parties cannot move in arreſt of judg- 
ment, for any thing that is aided, after ver- 
dict, at common law; or amendable at com- 
mon law, or by the ſtatutes of amendments ; 
or cured, as matter of form, by the ſtatutes 1 
Jeofails. 

At common law, where any thing is omitted in 
the declaration, though it be matter of ſubſtance, 
if it be ſuch as that without proving it at the 


* 3 Salk. 77, 8. 6 Mod. 143. 1 Str. 425. 
| trial, 


+ "A EE. . * 
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trial, the plaintiff could not have had à verdiQ, 


and there be a verdict for the plaintiff, ſuch 


omiſſion ſhall not arreſt the judgment”. This 
rule however 1s to be underſtood with ſome limit- 
ation; for on looking into the caſes, it appean 
to be, that where the plaintiff has ſtated his title 
or ground of action, defectively or ioaceurately, 
(becauſe, to entitle him to recover, all circum- 
ſtances neceſſary, in form or ſubſtance, to com- 
plete the title ſo imperfectly ſtated, muſt be 
proved at the trial,) it is a fair preſumption, 
after a verdict, that they were proved; but that 
where the plaintiff totally omits to ſtate his title 
or cauſe of action, it need not be proyed at the 
trial, and therefore there is no room for pre- 
ſumption”. And hence it is a general rule, 
that @ verdif will aid a title defectively ſet aui, 
but not 4 defective title* ; or in other words, 
nothing is to be preſumed after verdict, but 
what is expreſsly ſtated in the declaration, or 


v 2 Show. 233. T. Raym. Doug. 679. 
487. S. C. and ſee Cro. Jac. 1 Salk, 365. 2 Id. 
44: Hob, 78. 1 Sid. 218. Raym. 1225. 8. C. 2 St, 
Carth. 304, 389. 1 Salk. 130. 1011, 1023, Caf. temp. 
2 Ld. Raym. 1214. 1Wilf.1, Hardw. 116, 8. C. 1 Bur. 
255. 2 Will, 5. 4 Bur. 2020. 301. 2 Bur, 1159. 4 T. 
Cowp. 825. 1 T. R. 141. R. 472. 
3 T. R. 147. 7 T. R. 518. 


neceſ- 


<Y * * * S 


. 1 
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geceſſarily implied from the facts which are 
ſtated 7. Thus, where the grant of a reverſion 
is ſtated, which cannot take effect without at- 
tornment, that, being a 1 neceſſary ceremony, 
may be preſumed to have been proved“: But 
where, in an action againſt the indorſer of a bill 
of exchange, the plaintiff did not alledge a de- 
mand on, and refuſal by the acceptor, when the 
bill became due, or that the defendant had 
notice of the acceptor's refuſal, this omiſſion was 
held to be error, and not cured by the verdi&*: 
for in this caſe, it was not requiſite for the plain- 
tiff to prove, either the demand on the acceptor, 
or the notice to the defendant, becauſe they were 
neither laid in the declaration, nor were they cit- 
cumſtances neceſſary to any of the facts charged. 

Another rule at common law is, that ſur- 
pluſage will not vitiate after verdict; utile per 
inutile non vitiatur : and therefore in trover, if 
the plaintiff declare that on the bird of March 
he was poſſeſſed of goods, which came to the 
defendant's hands, and that afterwards, to wit, 
on the firſt of March, he converted them to his 
own uſe, this is cured after verdict; for © that 


Per Buller, Juſt. 1 T. Doug. 679. 
R. 145. and fee 7 T. R. Co. Lit. 303. b. Plowd. 
521, | 232. 1 Saund. 169, 287. 
* Doug. 683. 


cc he 


822 OF ARREST OF JUDGMENT, &c. 
* he afterwards converted them,” is RA 
and the /ci/tcet is void ©, 

As the plaintiff's action muſt WH all the 
eſſentials neceſſary to maintain it, ſo the defend. 
ant's bar muſt be ſubſtantially good; and if the 
giſt of the bar be bad, it cannot be cured by a 
verdict found for the defendant : but if it be 
found for the plaintiff, he ſhall have judgment, 
either for the badneſs or falſity of the bar“, 
Thus, before the ſtatute for the amendment of 
the law, if the defendant had pleaded payment 
without an acquittance, and it had been found 
for him, yet he could not have judgment ; be- 
cauſe the giſt of the plea was bad, ſince the ob- 
ligation remained in force, until diſſolved eodem 
ligamine quo ligatur ; but if it had been found 
for the plaintiff, he ſhould have had judgment. 

Where a plea confeſſes the action, and does 
not ſufficiently avoid it, judgment ſhall be given 
on the confeſſion, without regarding a verdi& 
for the defendant, which is called a judgment 
non obſtante veredicto ; and in ſuch caſe, a writ 
of inquiry ſhall iſſue. 


' E Cro. Jac. 428. Eliz. 778. 
4 Gilb. C. P. 140. £ Carth. 370. 1 Salk. 173. 
© 4 Ann. c. 16. S. C. 6 Mad. 1. 2 Id, 


15 Co. 43, Cro. Eliz. Raym. 924. 8. C. 1 Str 
455. Moor, 692. S. C. Cro. 394. 2 Str. 873. 1 Bur. 301. 
5 A ver- 
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A verdict cannot help an immaterial iſſue; 
but an informal one is aided by the 32 H. VIII. 
c. 30. An immaterial iſſue is, where that which 
is materially alledged by the pleadings is not 
traverſed, but an iſſue taken on ſuch a point, as 
will not determine the merits of the cauſe: An 
informal iſſue is, where ſuch allegation is not 
traverſed in a proper manner. 

Where the iſſue is immaterial, the court will 
award a repleader ; reſpecting which, the follow- 
ing rules were laid down by the court, in the 
caſe of Staple and Haydon*. Firſt, that at 
common law a repleader was allowed before 
trial, becauſe a verdict did not cure an im- 
material iſſue ; but now a repleader ought never 
to be allowed till trial, becaufe the fault of the 
iſſue may be helped after verdict, by the ſtatute 
of Jeofails: Secondly, that if a repleader be 
denied where it ſhould be granted, or granted 
where it ſhould be denied, it is error, Thirdly, 
that the judgment of repleader is general, name- 
ly, quod partes replacitent ; and the parties muſt 
begin * at the firſt fault, which occaſioned 


»Güb. C. P. 147. | k Salk. 579. and ſee 

| Cro, Eliz. 227. Carth. 6 Mod. 1. 2 Ld. Raym. 
371. 1 Lev. 32. 2 Mod. 922. 3 Salk. 121. 8. C. 
137. 4 | 


the 
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which it is apparent to the court, upon the de- 


1114. Raym. 169. 


131. Barnes, 125. 


the immaterial iſſue!: Thus, if the declaration 
be ill, and the bar and replication are alſo ill, the 


parties muſt begin de novo; but if the bar be 


good, and the replication ill, at the replication . 


Fourthly, no coffs, are allowed on either fide*, 


Fifthly, that a repleader cannot be awarded, 
after a default at nf prius. To which it may 
be added, that a repleader can never be awarded 
after a demurter, or writ of error, but only 
after iſſue joined *: And it is not grantable in 
favour of the perſon who made the 2 fault in 
pleading “. 

The diſtinction between a repleader, and a 
judgment non obſtante veredifio, ſeems to be 
this; that where the plea is good in form, 
though not in fact, or in other words, if it con- 
tain a defective title, or ground of defence, by 


fendant's own ſhewing, that in any way of put- 
ting it, he can have no merits, and the iflue | 
joined thereon be found for him, there, as the 


awarding of a repleader could not mend the - 


caſe, the court, for the ſake of the plaintiff, will 


©, Salk. 306. 
a 2 Vent. 196. 6 T. R. 396, 707. 
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at once give judgment uon ob/tante weredito i; 
but where the defect is not ſo much in the title, 
as in the manner of ſtating it, and the iſſue 
joined thereon is immaterial, ſo that the court 
know not for whom to give judgment, whether 


for the plaintiff or defendant, there, for their 


own ſake, they will award a repleader'; A 
judgment therefore non obSante veredicto is al- 
ways upon the merits.; a repleader, upon the 
form and manner of pleading, 

A venire facias de novo is grantable, in the 


following caſes; Firſt, where the jury are im- 


properly choſen, or there is any irregularity in 
returning them. Secondly, where they have 
improperly conducted themſelves *, Thirdly, 
where they give general damages, upon a decla- 
ration conſiſting of ſeveral counts, and it after- 
wards appears that one or more of them is de- 
ſective“ . Fourthly, where the verdict, whether 
general or ſpecial”, is imperſect, by reaſon of 


4 Carth. 370. 1 Salk. 173. tween a wenire de novo and 2 
8. C. 6 Mod. 1. 2 Ld. new trial, fee 1 Will, 55. 
Raym, 924. S. C. 1 Str. *2 T. R. 126. in notts, 
394. 2 Str. 873, 1 Bur. 4. ibid. 

301, Cowp. 510. Doug. Doug. 377, 8. and ſee 
749. 1 T. R. 542. 6 T. R. 691. 
3 Salk, 308. 1 Id 2 Ld. Raym. 1521, 


Raym. 391, 8. C. 2 Str. 1584. 2 Str, 887. 8. C. 


847, 994+ 1 Bur. 301. 1124. S, P, 
For the difference be- 


14 ſome + 
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783. 5 T. R. 367. 2 H. 803, 4. 
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ſome uncertainty or ambiguity -, or by finding 
leſs than the whole matter put in iſſue, or by 
not aſſeſſing damages T. Fifthly, by the ſtatute 
7 & 8 W. III. c. 32. Fr. if the plaintiff, after 
iſſuing jury-proceſs, do not proceed to trial at the 
firſt aſſizes: but if the jury be diſcharged at the 
aſſizes, in order to have a view, there is no need 
of a venire de novo*. A venire de novo may be 


| granted by a court of error*; or after a de- 


murrer to evidence *, or bill of exceptions*, 
And where a venire de novo is awarded, the party 
ſucceeding is only entitled to the coſts of the 


ſecond trial *, 


The dodtrine of amendments having been al- 
ready conſidered, I ſhall next proceed to take 4 
ſhort review of the ſtatutes of Jeofails, and the 
deciſions thereon, as applicable to different pro- 


x Same caſes. 5 Bur. 2669. Blac. 211. but ſee 2 Str. 
7 T. R. 52. 1055. 1 T. R. 152. nö. 
12 Str. 1052. 2 Will, contra. 
367, 377. 2 T. R. 126. in Þ Sty. Rep. 34, 335. $ 
notis, | T. R. 367. 2 H. Nac. 211. 
* Com. Rep. 248. ©2 T. R. 128. 3 T. R. 
* 2Str. 1051, 1124. Cowp. 36. | 
89, 91. Doug. 730. 1T.R. 6 T. R. 131. Ante, 743. 
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ceedings, in the courſe of the ſuit, And firſt; 
of the original writ. 7 

The want of an original writ, we have ſeen 5; 
is aided after verdict, by the 18 Eliz. c. 14. 
which ſtature has been extended, by an equitable 
conſtruction, to the want of a vill upon the file. 
This ſtatute alſo cures the want of form, touch- 
ing falſe Latin, or variance from the regiſter, or 
other defaults in form, in any writ original or 
judicial, &c. By the 21 Fac. I. c. 13. © judgs 
« ment after verdi ſhall not be ſtayed or re- 
« verſed, by reaſon of any variance in form 
« only, between the original writ or bill, and 
ei the declaration, plaint or demand.” And by 
the 16 & 17 Car. II. c. 8. (which Twiſden 
Juſtice uſed to call the Omnipotent act “,) 
judgment after verdict ſhall not be ſtayed or 
« reverſed, for want of form, or pledges re- 
* turned upon the original writ, or becauſe the 
* ſheriff's name is not returned thereon, or for 
want of pledges upon any bill or declaration, 
« &.” Laſtly, by the 3 Geo. I. c. 13. (Lord 
King's a&t*,) © judgment after verdict ſhall not 
« be ſtayed or reverſed, for any deſect or fault, 


* Ante, 289, © 1 Vent. 100. and fee 7 
Hob. 130, 134, 264 T. R. 587. 
231, 304. | h 3 Atk. 601. 


Vor. II. Q 4 either 
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tc either in form or ſubſtance, in any bill, writ 
ce original or judicial, or for any variance in 
ct ſuch writs, from the declaration or orker pro- 
« ceedings.“ 
Secondly, The want of a warrant of attorney 
for either party is aided, after verdict, by the 
32 Hen. VIII. c. 30. and 18 Eliz. c. 14. And 
by the 21 Jac. I. c. 13. judgment ſhall not 
te be ſtayed or reverſed, for that the plaintiff in 
« eje&ment, or other perſonal dich, being 
« under age, appeared by attorney.“ But if 
the defendant being under age, appears by a. 
torney, it is ſtill error! : Though if an attorney 


_ undertake to appear for an infant defendant, 


the court will oblige him to mn ie in a * 
manner. b 

Thirdly, Miſtakes and omiffions in the decle- 
ration, and other ſubſequent pleadings, are often- 
times cured by the ſtatutes of Jeofails ; which 
declare, © that judgment, after verdict, ſhall not 
« be ſtayed or reverſed; by reaſon of any mil 
c pleading, lack of colour, inſufficient pleading 
 « orijeofail, or other default or negligence of 
et the parties, their counſellors or attornies '; 


1 Ante, 116. Barbes, (13. 32 Hen. VIII. e. 30+ 
* 1 Str. 114, 445. 3 


c« want 
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« want of form in any count, declaration, plaint, 
« bill, ſuit, or demand *; lack of averment of 
« any life, ſo as the perſon be proved to be 
« alive; want of any profert, or the omiſſion 
« of vi et armis or contra pacem, miſtaking the 
« chriſtian name or ſurname of either party, 

« ſums, day, month or year, in any bill, de- 
« claration or pleading, being right in any 

« writ, plaint, roll or record preceding, or in 

« the ſame roll or record wherein the ſame is 

« committed, to which the plaintiff might have 

« demurred, and ſhewn the ſame for cauſe; want 
« of the averment of hoc paratus eft verificare, 
« or hoc paratus eft verificare per recordum, or 
te for not alledging prout patet per recordum, or 
e the want of a right venue, ſo as the cauſe 
te were tried by a jury of the. proper county, 
* where the action is laid; or any other matters 
e of like nature, not being againſt the right of 
* the matter of the ſuit, nor whereby the iſſue 
« or trial are altered *.” This ſtatute ſeems to 
extend not only to thoſe caſes where there is a 
wrong venue in a right county, but alſo to thoſe 
where the cauſe has been improperly tried in a 
wrong county *, 1 

® 18 Elia. c. 14. 16 & 17 Car, II. e. 8, 


"21 Jac. I. e. 13. 7 T. R. 583. | 
Q2 Fourthly, 
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Fourthly, T. he misjoining of the iſue is aided 


by the 32 Hen. VIII. c. 30. which alſo extends 
to any miſcontipuance or diſcontinuance, or miſ- 
conveying of proceſs: And a diſcontinuance is 


cured by the appearance of the party, in penal as 
well as other actions 2. But the want of a ſimi. 
liter was formerly holden not to be aided or 
amendable*': And where, in the fimiliter, the 
defendant's name was put inſtead of the plain- 
tiff's, the chief-juſtice diſmiſſed the jury, con- 
ceiving that he had no commiſſion to try the 
iflue*, But in a ſubſequent caſe, where a ſimilar 
miſtake was made, the court, after trial of the 
iſſue, refuſed to arreſt the judgment *; and at 
length, the want of a ſmiliter was holden to be 


amendable, upon three grounds ;, firſt, that it 


was merely an omiſſion of the clerk ; ſecondly, 
that it was implied in the c. added to the laſt 
pleading ; and thirdly, that by amending, the 
court only made that right, which the defendant 
himſelf underſtood to be ſo, by his going down 
to trial“. 

Fifthly, With reſpe& to the jury-proceſs, it is 
provided by the ſtatute 21 Fac. I. c. 13. * that 


46 T. R. 255. 1 3 Bur. 1793. | 
r 1 Str. en. 8 Mod. 376. Comp. e ſee 1 du. 

6. C.- 551. | 
2 Str. 1117, 
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« after verdict, judgment ſhall not be ſtayed 
« or reverſed, by reaſon that the venire facias, 
te habeas corpora, or diſtringas is awarded to a 


« wrong officer, upon any inſufficient ſuggeſ- 


« tion; or by reaſon the vi/ne is in ſome part 
« miſ-awarded, or ſued out of more places, 


« or of fewer places, than it ought to be, ſo as 


&© ſome one place be right named; or by reaſon 
« that any of the jury which tried the ſaid iſſue is 
« miſ-named, either in the ſurname or addition, 
© in any of the ſaid writs, or in any return upon 
« any of the ſaid writs, ſo as upon examination 
« it be proved to be the ſame man that was 
« meant to be returned ; or by reaſon that there 


te is no return upon any of the ſaid writs, ſo as 


« a panel of the names of the jurors be returned 
te and annexed to the ſaid writ ; or for that the 
te ſheriff's name, or other officer's name, hav- 
c ing the return thereof, is not ſet to the return 
« of any ſuch writ, ſo as upon examination it 
« be proved that the ſaid writ was returned by 
the ſheriff or under-ſheriff, or _ ſuch other 
« officer.” 
If a venire be of the ſame action, and between 
the ſame parties, all other faults are amendable”, 
But theſe are incurable ; and therefore in gje- 


Y Gilb. C. P. 174. 
Q3 ment, 
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ment, if the venire be of @ plea of treſpaſs, omit, 
ting and ejectiment of farm, it is ill, becaule not 
in the ſame action; but if the adiſtringas had 
been right, the court would have adjudged the 
venire to be null, and the want of it is aided”, 
So in ſcire facias againſt an executor, to have 
execution of a judgment for damages in zrover, 
it was moved in arreſt of judgment, that the 
venire was in a plea of debt, and a new venire 
was awarded. The ſtatute 21 Fac. I, only 
extends to the ſurnames and additions of the 
Jurors; and. therefore if there be a miſtake in 
the chriſtian name, it is incurable?, It is ne- 
ceſſary, by this ſtatute, that there ſhould be a 
panel returned; therefore if the ſheriff return 
but 2 3 on the venire, and 24 on the diftringa; - 
or habeas corpora, and the twenty-fourth omitted 
on the venire appear and be ſworn, the verdict 
will be void“: But if 12 of the 23 be ſworn, 
and not the 24th, it is aided by the 18 Eliz. So 
where there were but 24 returned upon the 


v Gilb. C. P. 175. Bul. * Cro, Jac. 528. Bul. N. 
Ni. Pri. 320. but ſee Cro. Pri. 320. 
Car. 275, 278. where a ſimi- Y 5 Co. 42. Cro. Car. 
Jar miſtake in the jurata was 202. Gilb. C. P. 177. 
amended, the wenire and 4% * Cro. Car. 278. Gilb, 
'tringas being right. C. P. 173. 


panel 
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panel annexed to the venire facias, and there 


were 48 on the habeas corpora, upon which the 


defendant made no defence; the court upon 
motion ſet aſide the verdi& without coſts, ſay- 


ing, that the 21 Fac, I. means only the formal 


words upon the writ, for there muſt be a panel 
annexed to the return *. _ 


The ſtatutes of jeofails are extended, by the 


ſtatute for the amendment of the law, to judg- 
ments entered upon confeſſion, nibil dicit, or non 
ſum informatus, in any court of record; and it is 
thereby enacted, * that no ſuch judgment ſhall 
e be reverſed, nor any judgment upon any writ 
« of inquiry of damages executed thereon be 
e ſtayed or reverſed, for or by reaſon of any im- 
perfection, omiſſion, defect, matter or thing 


« whatſoever, which would have been aided and 


« cured by any of the ſaid ſtatutes of jeofails, in 


© caſe a verdict of twelve men had been given 


e in the ſaid action or ſuit, ſo as there be an 
* original writ or bill, and warrants of attorney 
« duly filed according to law.” And by a ſub- 
ſequent act, this and all the ſtatutes of jeofails 
are extended to writs of mandamus, and inform- 


* Prown and Jobnſton, C . b 4 Ann. C. 16, $ 2, ' 
B. T. 11 Geo. II. Bul. Ni. 9 Ann. c. 20. 


Pri. 324. | 
Qs. ations 
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ations in nature of a quo warranto, As there 
cannot however be the ſame intendment, in ſup- 
port of a judgment by default, as after a verdict, 
it has been holden, that the ſtatutes of jeofails 
do not protect judgments by default, againſt ob- 
jections that are cured by a verdict at common 
law, but ſuch only as are remedied after a ver- 
dict by the ſtatutes *, | 
The ſtatute 32 Hen. VIII. c. 30. is confined 
to actions at common law; and in all the ſubſe. 
quent ſtatutes of jeofails, there is a proviſo, that 
they ſhall not extend to criminal proceedings, 
nor to any writ, bill, action, or information 
upon any popular or penal ſtatute, other than 
ſuch as concern the cuſtoms and ſubſidies of 
tonnage and poundage. It has however been 
determined, that the ſtatute 32 Hen. VIII. c. 30. 
extends to penal actions . And by the ſtatute 
4 Geo, II, c. 26. which reduces the forms of 
legal proceedings into the Engliſb language, al 
and every ſtatute and ſtatutes for the reforma- 
tion and amending of the delays ariſing from an 
Jeefails, ſhall and may extend to all and every 
form and forms, and to all proceedings in court 


* 2 Str. 933. - 13 Lev. 375+. 1 Str. 136. 
16 & 17 Car. II. c. 8. and 2 Str, 1227. Doug. 113. 
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of juſtice, (except in criminal caſes,) when the 
forms and proceedings are in Engliſs; and all 
errors and miſtakes are amendable and re- 
medied thereby, in like manner as if the proceed» 
ings had been in Latin. And though, by the 
16 and 17 Car. II, c. 8, the ſeveral omiſſions, 
yariances and defects therein mentioned, are re- 
quired. to be amended by. the judges of the court 
where the judgment is given, or the record re- 
moved by writ of error, yet an actual amend- 
ment is never made on this ſtatute; but the 
benefit of the act is attained, by the court's 
overlooking the exception . | 

The motion in arreſt of judgment, or for 
judgment non obſtante veredidto, Sc. may be 
made at any time before judgment is given“; 
though a new trial has been previouſly moved 
for . But it is againſt the ancient courſe of the 
court, to make a rule to ſtay judgment, unleſs 
the paſtea be brought in; and therefore it is ſaid, 
that if one move in arreſt of judgment, he oughe 
to give notice to the clerk in court on the other 
ſide; but the better way is, to give a rule upon 
the paſtea, for bringing it into court, and that ig 
notice of itſelf *, 

2 Str. 1011. Caſ. temp, Doug. 745, 6. 


Hazdw. 314, 15. * x Salk. 78. 6 Mod. 24, 
® 2 Str. 845. 5 T. R. 445, 8. C. and ſee 3 T. R. 4565. 
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CHAP. XXXIX. 


Of JUDGMENTS. * 


eee is the ſentence of the law, upon 
facts found or admitted, And it is either 
for the plaintiff, or for the defendant: for the 
| former, by confeſſion or nibil dicit; for the lat- 
ter, on a non pros, diſcontinuance, retraxit, nolle 
proſequi; or nonſuit; and for either party, upon 
demurrer, ul tiel record, or verdict . The 
preſent chapter will be principally confined to 
the latter judgment, on an iſſue in fact, found by 
. verdict; the other ſpecies of judgments having 
been already treated of. | 

If a new trial be not granted, or judgment 
.arreſted, &c, within the time limited by the 
. rule for judgment, the prevailing party having 
got the poſiea ſtamped with. a double half- 
.crown ſtamp, and marked by the clerk of the 
common bails, may tax his coſts, and ſign final 
judgment, 


«1 Str, 395. 
Coſts 
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Coſts are taxed by the maſter, upon a bill 
made out by the attorney for the prevailing 
party; or more frequently without a bill, upon 
a view of the proceedings; and if there have 
been any extra expences, which do not appear 
on the face of the proceedings, there ſhould be 
an affidavit made of ſuch expences, to warrant 
the allowance of them; which is called an affi- 
davit of increaſed coſts*.- It is uſual to give 
notice to the oppoſite attorney, of the time when 
the coſts are intended to be taxed ©; but in order 
to enforce it, there muſt be a rule to be preſent 
at taxing coſts ; which rule is obtained from the 


clerk of the rules, and a copy of it ſhould be duly 


ſerved; after which, if the coſts are taxed with- 
out notice, the taxation is irregular, and the at- 
torney liable to an attachment. 

When the coſts are taxed, judgment is ſaid 

to be figned, and execution may be immediately 
taken out, againſt the defendant's perſon or 
goods; but in order to charge him in execu- 
tion, or bind his lands, or to proceed againſt 
him by action of debt or ſcire facias on the judg- 


ment, or againſt his bail on their recognizance, 


» Imp. K. B. 348. and foe Append. Op XXXIX, 12 
* 14. 349: 


or 
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or if a writ of error be brought, it is neceſſary 
that the judgment ſhould be entered of record, 
and docketted, and the judgment-roll carried 
to, and filed in the treaſury of the court, 
The judgment after verdict, &c. is entered 
on the iflue-roll, which from thenceforth is call. 
ed the judgment-roll; and if the roll has al- 
ready been carried in, which ſeldom happens 
but where the plaintiff has been ruled to enter 
the iſſue, the peſtea is taken, with the maſter's 
allocatur, to the treaſury at Weſtminſter, and 
the clerk of the treaſury continues the pro- 
ceedings, and enters the judgment, But if, 
as is more frequently the caſe, an incipitur 
only is made on the iſſue- roll, at the time of 
paſſing the record of niſi prius, the whole pro- 
ceedings are to be entered, beginning with the 
warrants of attorney. The proceedings are 
continued on the iſflue-roll, after the award of 
the venire facias, by the following entry: After- 
wards the proceſs thereof is continued between 
the parties aforeſaid, of the plea aforeſaid, by the = 
jury being reſpited between them, before our lord 
tbe kingat Weſtminſter, or (by original) where- 
feever, &c. until [the return of the diſtringas] 
winleſs, &c. [as in the jurata] according to the 


0 Ante, 472. 
ferm 
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form of the flatute in ſuch caſe made and provided, 
for default of the jurors, becauſe none of them 
did appear: At which day before our ſaid lard 
the king at Weſtminſter, comes the ſaid (plain- 
tiff) by his ſaid attorney, and the ſaid chief juſtice 
[or juſtices of afſize] before whom the ſaid iſſue 


was tried, ſent bither bis [or their] record, had 


in theſe words, to wit [then follows a copy of 
the poſtea, from the niſi prius record, and aſter- 
wards the final judgment ]. 

Theſe entries were formerly made by the 
clerks of the chief-clerk*, who were called en- 
tering clerks ; but they are now made by the 
attornies, and ought to be written in a full fair 
hand, with a large margin, of an inch at leaſt, 
and a convenient diſtance at the top, for binding 
up the ſame, and at the bottom, that the writing 
be not rubbed out:. In this manner, the pro- 
ceedings may be entered on both ſides of the 
roll, beginning on the back, over-againft the 
firſt line of the firſt warrant of attorney *, and 
taking care to leave a ſufficient ſpace at the end, 
for the committitur, and entry of 8 — &c. 


« Append, Chap, XXXIX. T. 1 Jac. 2, R. M. 5 Ann. 
IB]. t R. H. 1657. Ante, 663. 
R. M. 1654. 14 8 k Imp. K. B. 361. 
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At common law, the death of a /ole plaintiff 
or defendant, before final judgment, would have 
abated the ſuit : but if either party after verdid 
had died in vacation, judgment might have been 
entered that vacation, as of the preceding term, 
and it would have been a good judgment at com- 
mon law as of the preceding term; though, it 
be not ſo upon the ſtatute of frauds, in refpe&t 
of purchaſers,” but from the figning'. And if 
either party die, after a ſpecial verdict, and pend- 
ing the time taken for argument or adviſing 
thereon, or on a demurrer, motion. in arreſt of 
Judgment, or for a new trial, judgment may be 
entered, at common law, after his death, as of 
the term in which the peſtea was returnable, or 
judgment would otherwiſe have been given, 
nunc pro tunc*®; that the delay ariſing from the 
act of the court, may not turn to the prejudice 
of the party. ; 
So in actions againſt executors or edeninitirs 
tors, if the application be made in a reaſonable 
time, 


II Salk. 87. 3 Salk. 116. 39. S. C. 6 Mod. 191. 3 P. 
1 Ld, Raym. 695. 2 Ld. Was. 399. Barnes, 266. 
Raym. 766, 849, 869. 7 6 T. R. 368. 7 T. R. 20. 
Mod. 2, 93. S. C. 3 Salk. k 1 Lean. 187. Latch, 92. 
159. 2 Salk, 401. 7 Mod. 4 Sid. 462. 1 Vent. 58, 90. 
8. C. 
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time, the court will give the plaintiff leave to 
enter up judgment, as of a preceding term, 
when it was ſigned, nunc pro tunc. This how-' 
ever is diſcretionary in the court; and being a 
matter of indulgence, they have ſometimes re- 
fuſed to allow it, after a conſiderable lapſe of 
time, where the delay has been owing' to the 
plaintiff or his attorney v. And in granting this 
indulgence, the court will take care that it ſhall' 
not operate to the prejudice of the defendant,” 
by making the plaintiff undertake not to diſturb 
intermediate payments made by the defendant ", 
or impeach judgments obtained in the interval *, 
In an action of debt on judgment, the court will 
not give leave to enter up the judgment nunc pro 
tunc, where the proceedings were ſtayed pending 
a writ of error, and the plaintiff died before the 
affirmance of the judgment. And in general 
it ſhould ſeem, that if there be a rule for judg- 
ment, and it be not entered for many years, the' 


S. C. 10 Mod. 30, 325. 1 trix, H. 37 G. III. | 

Str, 427. 1 Bur. 147, 226. 1 Str. 639. Barnes, 262. 

4 Bur. 2277. Barnes, 255, ſee alſo 6 Mod. 191. 

261, 3 
6 T. R. 6. Baker v. Ba- Lid v. Howell, admi- 

ker, executrix, H. 35 G. III. niſtratrix, H. 37 G. III. 

Lid v. Howell, adminiſtra= P T. R. 637. 4 


3 court 
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court will not ſuffer it to be entered, without 
examining how it came not to be entered be- 

fore d. | 
Where either party dies, between verdift 
and judgment, it is enacted by the ſtatute 17 
Car. II. c. 8. that his death ſhall not be 
« alledged for error, ſo as the judgment be en- 
« tered within two terms after the verdict. In 
the conſtruction of this ſtatute, it has been hold- 
en, that the death of either party before the aſ- 
ſizes is not remedied ; but if the party die after 
the aſſizes begin, though before the trial, that is 
within the remedy of the ſtatute ; for the aſſizes 
are conſidered but as one day in law, and this is 
a remedial act, which ſhall be conſtrued favour- 
ably . The judgment upon this ſtatute is en- 
tered by or againſt the party, as though he were 
alive*; and it ſhould be entered, or at leaſt 
ſigned*, within two terms after the verdict. But 
there muſt be a ſcire facias to revive it, before 
execution can be taken out*; and ſuch ſcire fa- 
cias, purſuing the form of the judgment, ſhould- 


26 Mod. 59. 21 Salk. 42. 

r 1 Salk, 8. and ſee 2 Ld. 1 Sid. 385. Barnes, 261. 
Raym, 1415. in atis, 7 T. 11 Wilf, 302. 
R. 31. 2 
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be general, as on a judgment recovered by or 
againſt the party himſelf *, . 

By a ſubſequent ſtatute *, it is — ce that 
« jn all actions to be commenced in any court of 
« record, if the plaintiff or defendant happen to 
« die, after interlocutory and before final judg- 
« ment, the action ſhall not abate by reaſon there 
« of, if ſuch action might have been, originally 
« proſecuted or maintained, by or againſt the 
« executors or adminiſtrators of the party dy- 
ing; but the plaintiff, or if he be dead after 
« ſuch interlocutory judgment, his executors or 
« adminiſtrators, ſhall and may have a /cire fa- 
t cias againſt the defendant, if living after ſuch 
© interlocutory judgment, of if he died after, 
then againſt his executors or adminiſtrators, 
© to ſhew cauſe why damages in ſuch action 
e ſhould not be aſſeſſed and recovered by him 
«or them.” And by the ſame ſtatute , « if 
* there be to or more plaintiffs or defendants, 
e and one or more of them dies, if the cauſe of 
te action ſurvive to the ſurviving plaintiff or plain- 
* tiffs, or againſt the ſurviving defendant or de- 
* fendants, the writ or action ſhall not be there- 


' 21.4. Raym. 1280. | | 
"Stat, 8&gW.111.c,11.J6. . 
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« by abated; but ſuch death being ſuggeſted 
te upon the record, the action ſhall proceed, a 
te the ſuit of the ſurviving plaintiff or plaintiff, 
« againſt the ſurviving defendant or defendant.” 
And if the plaintiff become bankrupt, after in. 
terlocutory judgment, his aſſignees may proceed 
to final judgment”, and execution *, in the bank- 
rupt's name, without a /cire facias. So where 
the plaintiff after verdict, was diſcharged under 
an inſolvent act, the court held, that the affignee 
might make uſe of his name, in entering up judg- 
ment, and taking out execution. 
The judgment, by general intendment e 
law, has relation to the firſt day of the term 
whereof it is entered, unleſs any thing appett 
on the record, ſhewing that it cannot have 'that 
relation*; and as againſt the defendant and hi! 
heirs, it binds a moiety of all the freehold land 
and tenements *, which he, or any perſon or per- 
Y 2 Will. 358, 374, 378. Albin v. Barnard, l. 
23 T. R. 437. but note, 35 G. III. F 
there was a ſcire facias after b 3 Salk. 212. 1 Will. 
judgment, to warrant execu- 7 T. R. 21. 
tion, in the caſes of Gibbins 3 Bur. 1596. 
& others v. Mantle, 2 Will, Stat. Weſtm. 2. (13 L 


372, 378. and Winter & others I.) c. 18. And bringny 
v. Kretchman, 2 T. R. 45. debt on a judgment 1 * 


and ſee 1 Mod. 93. 1 Vent. waiver of the lien created bf 
173. 8. C. 5 Mod. 58. 1 T. it, 1 Salk. 80. 


R. 463. an 
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ſons in truſt for. him*, was or were ſeiſed of, at 
or after the time to which the judgment relates. 
And a court of equity will not oblige a judgment- 
creditor to wait, till he is paid out of the rents; 
but will accelerate the payment, by directing 4 
ſale of the moiety *, Where there is a term at- 
tendant on the inheritance, a judgment is an 
equitable lien on the inheritance, and conſe- 
quently affects the term®; but generally ſpeak- 
ing, a judgment does not bind /ea/ebold property, 
which is only affected by the writ of execution“, 
and, as againſt purchaſers, by the delivery of it to 
the ſheriff?, 

As to freebold lands, they a are bound at com- 
mon law, from the time of the jodgment, ſo that 
execution may be had of theſe, though the party 
aliene bond fide before execution ſued out: So of 
ſtatutes-merchant, ſtaple, and recognizances, 
which alſo bind the land, at common law, from 
the time they are entered into. Therefore, if 
a man has a judgment for debt, or is conuſee of a 
ſlatute, and the debtor, before execution ſued, 


* Stat, 29 Car, II. c. 3. 2 Nelſ. Abr. 783. 
$10. 2 Vern, 248. 1 Stat. 29 Car. II. c. 4. 
2 Atk. 610. Amb, 17. $ 16. 


8. CG. * 2 Bac, Abr. 363. 305 
t 2 Vern. 525. 14. 
Godb. 161. 8 Co. 171. 
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alienes by fine, and five years paſs, yet the plain. 
tiff may ſtill ſue out execution. But if one 
article to buy an eſtate, and pay the purchaſe. 
money, and afterwards the vendor acknowledge 
a judgment or ftatute to a third perſon, who had 
no notice, yet this judgment ſhall not in equity 
affect the eſtate; becauſe from the time of the 
articles, and payment of the money, the vendor 
was only a truſtee for the purchaſer”, In ſuch 
caſe, however, it muſt be underſtood, that the 
conſideration paid is ſomewhat adequate to the 
thing purchaſed; for if the money be but a 
ſmall ſum, in reſpe& of the value of the land, 
this ſhall not prevail over a meſne judgment-cre- 
ditor®. And a mortgagee for a valuable conſi- 
deration, and without notice * of ſuch a cove- 
nant, ſhall hold place againſt the covenantee ; for 
in this caſe, the money is lent upon the title and 
credit of the eſtate, and attaches upon the land; 
but it is not ſo in the caſe of a judgment-cre- 
ditor, who (for aught appears) might have taken 
out execution againſt the perſon, or goods of the | 


11 Chan. Caſ. 268. 1 Mod. was held, by Lord Chancellor 
217. Talbot, not to amount to con- 
m 1P,Wms, 278. 10 Mod. ſtrutive notice; for jadg- 
468. 2 Eq. Caf. Abr. 633, mente, he ſaid, are infigite. 
D1P. Wms. 282. 2 Eq. Caſ. Abr, 682. but ſee 
* Docketting a judgment Amb, 680, 


party; 


* 


> 
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party, that gave the judgment; and a judgment 
is only a general ſecurity, not a ſpecific lien upon 
the land . 

If A. and B, recover ſeveral judgments againſt 
C, and A, ſve out an e/egit, and have a moiety 
of C.'s lands delivered to him, and then B. ſue 
out an elegit, the ſheriff can only extend a moiety 
of the remaining lands . But if A. have two 
judgments againſt C., and in the ſame term take 
out two elegits, on the one he may have a moiety 
of the whole, and on the other the other moiety, 
and is not reſtrained on the latter to a moiety of 
the moiety; for in judgment of law the whole 
term is but as one day. On lending money 
therefore, if the lender take two ſeveral bonds 
and warrants of attorney, one for a part, the other 
for the reſidue of the money, and enter up two 
ſeveral judgments thereon, of the ſame'term, he 
may take the whole of the defendant's lands under 
them. e : 

A. a trader, ſeiſed of lands in fee, gives a judg- 
ment to B., and then, in conſideration of 50001. 
paid down, and 650/. to be paid at Cbriſtmas, 


P1P,Wms, 279, r Hardr. 23, 
ICro. Eliz. 48g. 2 Bac. * Gilb, Exec. 56, 
Abr. 330. Gilb. Exec. 55, 6. | 
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articles to ſell the lands to C. and let him inta 
poſſeſſion at Micbaelmas, and afterwards becomes 
bankrupt, the judgment not being ſerved and exe- 
cuted, and the 650 J. remaining unpaid, B, ſhall 
only come in pro ratd with the reſt of the 
creditors; the words of the ſtature 21 Fac. I, 


c. 19. F 9. being full and plain, that all the cre- 


ditors of a bankrupt, unleſs there is a mortgage, 
ſhall be equally paid *© But if A. a trader, con- 
feſles judgment to B. and then ſells and conveys 
the land, for a valuable conſideration, to C. and 
afterwards becomes bankrupt, it ſeems that the 
judgrnent-creditor ſhall extend the land, in the 


Bands of C., who bought prior to the bankrupt- 
ey, this not prejudicing the other creditors, A | 


creditor by ſtatute of J. S. who becomes bank- 


rupt before the ſtatute is ſued and executed, ſhall 


come in only pro ratd, chough there were lands 
bound by the ſtatute ®, - | 
On a judgment againſt A. upon | has own bond, 
a moiety only of his freehold property can be 
taken in the hands of his heir”. But if a judg- | 
ment be obtained againſt an heir, on the obliga- 
tion of his anceſtor, the plaintiff was at common 


t 1 P. Wms. 737,739 Dyer, 271. a. Carth. 
* 14,92. b. 107. 3 Bac. Abr. 25. 
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law entitled to the whole of the property, which 
he had by deſcent, at the time of iſſuing the 
original writ “, or filing the bill“. And by the 


| ſtatute 3 W. & M. c. 14. $5. In all caſes 


« where any heir at law ſhall be liable to pay the 
« debt of his anceſtor, in regard of any lands, 
« tenements or hereditaments deſcending to him, 
« and ſhall fell, aliene, or make over the ſame, 
« before any action brought, or proceſs ſued out 
% againſt him, that ſuch heir at law ſball be an- 
« ſwerable for ſuch debt or debts, in an action or 
actions of debt, to the value of the ſaid land, 
«ſo by him ſold, aliened, or made over; in 
* which caſes all creditors ſhall be preferred, as 
« in actions againſt executors and adminiſtrators; 
* and ſuch execution ſhall be raken out, upon any 
judgment or judgments. ſo obtained againſt. 
« ſuch heir, to the value of the ſaid land, as if 
te the ſame were his own proper debt or debts ; 
te ſaving that the lands, tenements, and heredi- 
te taments Bond fide aliened before the action 
e brought, ſhall not be liable to ſuch execution.” 
A bond, therefore, is in ſome caſes, a preferable 
ſecurity to a judgment, 


„ Plond. 441. Co. Lit. 609, 10. Amb: 16, 17, $.C. 
102. a. b. 3 Co. 12. a, 2 Atk. * Carth. 245» 
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The judgment againſt an heir, on the bond of 
his anceſtor, is general or ſpecial”. In debt 
againſt an heir, who pleaded riens per diſcent, or 
any other plea which was falſe within his own 
knowledge, and found againſt him, the Judg- 
ment at common law was general, to recover 
the debt, and not ſpecial, to be levied of 
the lands deſcended *, So if a judgment be 
given againſt an heir by nibil dicit *, or non ſum 
informatus *, or by confeſſion, without ſhewing in 
certain what aſſets he has by deſcent *, the judg- 
ment is general: And if the profits of the lands 
deſcended, from the death of the anceſtor to the 
time of bringing the action, are ſufficient to ſatisfy 
the demand, and the plaintiff will ſhew it to the 
court, in an action of debt againſt an heir, and 
the defendant cannot deny it, the plaintiff ſhall 
have a general judgment, and execution pre- 
ſently *. But in an action of debt againſt an 


2 Rol. Abr. 70, 1. and cent, ſeems to be altered. 
ſee Vin. Abr. tit. Heir, C. * Dyer, 344. 8. b. Plowd. - 
and Bac. Abr. tit. Heir and 440. Cro. Eliz. 692. 
Anceflor, H. > Dyer, 344+ . b. Plowd, 

z Dyer, is a. Bro. Abr. 440. 
tit. Aſets per Diſcent, 3. but © 14. ibid. but ſee vo 
ſee the ſtatute 3 W. & M. 149. a. 
c. 14. $6. by which the judg- Dyer, 344. b. 


Meg. on a plea of riens per dif | 
6 a 4 + heir, 
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heir, if he acknowledge the action, and ſhew the 
certainty of the aſſets which he has by deſcent, 
the judgment ſhall be ſpecial, to recover the 


debt, to be levied of the lands deſcended ©. 


And if the defendant plead non ef fafum, or 
any other plea which is not falſe within his own 
knowledge, there ſhall be a likejudgment*, 

By the ſtatute 3 V. & M. c. 14. 6 6. 
« Where any action of debt upon ſpecialty is 


« brought againſt an Heir, he may plead riens per 


« Jiſcent, at the time of the original writ brought, 
* or the bill filed againſt him; and the plaintiff 
« in ſuch action may reply, that he had lands, te- 
« nements or hereditaments from his anceſtor, 

ce before the original writ brought, or bill filed; 
« and if upon iſſue joined thereupon, it be found 


* for the plaintiff, the jury ſhall inquire of the 


* value of the lands, tenements or hereditaments 
e ſo deſcended, and thereupon judgment ſhall be 
« given, and execution awarded, as therein direct- 
«ed; but if judgment be given againſt ſuch heir, 
te by confeſſion of the action, without confeſſing 
« the aſſets deſcended, or upon demurrer, or nibil 
* dicit, it ſhall be for the debt and damages, 
* without any writ to inquire of the lands, tene- 


* 2 Rol. Abr. 70. Dyer, # Cro. Car. 436, 7. 
149. 4. 373. b. | 
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e ments or hereditaments ſo deſcended.” The 
judgment againſt a deviſee upon this ſtatute, is 
the ſame as againſt an heir*, 


The relation of judgments to the firſt day of 
the term, is taken away, as againſt purchaſers, by 
the ſtatute of frauds and perjuries * ; by which 
it is enacted, * that the judge or officer who ſhall | 
« ſign any judgments, ſhall, at the ſigning of the 
« ſame, ſet down the day of the month and year 
te of his ſo doing, upon the paper-book, docket, 
te or record which he ſhall ſign; which day of 
« the month and year ſhall be alſo entered, upon 
te the margent of the roll of the record, where 
te the ſaid judgment ſhall be entered. And ſuch 
« judgments, as againſt purchaſers bond Ide, for 
« valuable conſideration, of lands, tenements or 
« hereditaments to be charged thereby, ſhall in 
e conſideration of law, be judgments only from 
ec ſuch time as they ſhall be ſo ſigned, and ſhall 
« not relate to the firſt day of the term whereof 
ec they are entered, or the day of the return of 
« the original, or filing the bail,” And by the 
ſame ſtatute , the day of the month and 


© See the ſtatute, 53. 7. counties. Palatine, by the 

429 Car. II. c. 3. § 14, 15. 8 Geo. J. e. 25. $6. 
extended to Wales, and the 2618. 
cc year K 
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ir year of the enrolment of recognizances, ſhall be 


« ſer down in the margent of the roll, where the 
« ſaid recognizances are enrolled ; and no recog. 
« nizance ſhall bind any lands, tenements or he- 
« reditaments, in the hands of any purchaſer 
« bond fide, and for valuable conſideration, but 
e from the time of ſuch enrolment.” 

This ſtature is confined to purchaſers; and 
does not apply, as between the parties to the ſuit. 
Therefore if the defendant die in vacation, judg- 
ment may ſtill be entered after his death, as of 
the preceding term, when he was living; and it 
will be a good judgment at common law, as of 
chat term*; but then, the roll ought to be 
brought in and filed before the eſſoign - day of the 
ſubſequent term . And it is faid, that if judg- 
ment be ſigned in term-time, and in the ſubſe- 
quent vacation the defendant ſell lands, and be- 
fore the eſſoign-· day of the next term the plaintiff 
enter his judgment, it ſhall affect the * in 
the hands of the 3 : 


f 1 Salk. 87. 3 Salk. 116. r. R. 20. 
1 Ld. Raym. 695. 2 Ld. 1 Salk. 87. 2 Ld. Raym. 
Raym. 766, 849,869. 7 Mod. 850. 6 Mod. 191. | 
2, 93, S. C. 2 Salk. 401. 7 » 6 Mod, 191. Tamer Nr. 
Mod. 39. S. C. 3 Salk. 159. if the judgment be not doc- 
3. Wms. 399. er ketted, at the time of the ſale ? 


The 
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The operation of judgments, upon purchaſen 
and mortgagees, is (till further limited and te- 
ſtrained by the 4 & 5 W. & M. c. 20. 3, by 
which it is enacted, *©* that no judgment not 
i doggetted and entered, according to that ad, 
&« ſhall affect any lands or tenements, as to pur- 
« chaſers or mortgagees, or have any preference 
t againſt heirs, executors or adminiſtrators, in 
te the adminiſtration of their anceſtors, teſta- 
te tors, or inteſtates effects. By this ſtatute, a debt 
on judgment againſt ateſtatoror inteſtate, not doc- 


| ketted according to the direction of the ſtature, is 


put on a level with ſimple contract debts; And 


| therefore, on a plea of plene adminiſtravit, to 


debt on judgment againſt the inteſtate, not doc- 
ketted, the defendant may give in evidence pay- 
ment of bond and other ſpecialty debts, which 
exhauſted all the aſſets l. And where leave is 


given to enter up judgment as of a preceding 


term, nunc pro tunc, the court, in order that it 
may not affect purchaſers and mortgagees, will 
order it to be docketted of the term in which the 


application 1 is made *. 


The dogget, or as it is commonly end the 


doctet or r docguet, | is an index to the n in- 


a Babb 'v v. Baker, Execurrs H. 35 G. III. 
vented 


A 
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vented by the courts for their own eaſe, and the 
ſecurity of purchaſers, to avoid the trouble and 
jnconvenience of turning over the rolls at large. 
The practice of docketting judgments ſeems to 
have firſt obtained in the court of Common 
Pleas, where the dockets were formerly entered on 
a ſeparate roll, called the docket-roll or common 
docket z which was of ſo high an authority, as 
even to warrant an amendment of the judgment 
itſelf v. But in this court, the docket was origin- 
ally nothing more than a note in parchment or 
paper, containing the chriſtian and ſurnames of 
the plaintiff and defendant, the debt and damages 
recovered, with the term and number of the 
judgment-roll *, By a ſubſequent regulation, the 
defendants* names were required to be entered in 
a remembrance or docket alphabetically, for bet- 
ter finding out the judgments *, And at length, 
by the ſtatute 4 & 5 V. & M. c. 20. f 2. it was 
enacted, * that the clerk of the eſſoins of the 
court of Common Pleas, and the clerk of the 
e doggets of the court of King's Bench, &c. 
* ſhall make an alphabetical dogget, by the de- 


Gilb. C. P. 164, 5. R. E. 17 Jac. 1. 
a T. Raym. 39. Sid. 70. R. E. 1657. 
Cro, Car. 574. 


cc fendants' 


858 OF JUDGMENTS, 


«.fendants' names, of all the judgrnents entered 
te jn their reſpective courts, of Michaelmas and 
& Hilary terms, before the laſt day of the enſuing 


© terms; and of the judgments of Eaſter and 


ce Trinity terms, before the laſt day of Michael. 
te mas term; under the penalty of 100/.: Which 
te dogget ſhall contain the names of the plainti? 


and defendant, with the addition of the latter, 
(if in the record of the judgment, ) the debt, 


« damages, and coſts recovered, the venue and 
« number of the judgment-roll ; and ſhall be 
« fairly put into and kept in books in parch- 
te ment, to be ſearched and viewed by all perſons, . 
« at reaſonable times, paying for every terms 
« ſearch 4 d. and no more.” This ſtatute did 

not ſuperſede the former practice, of docketting 
the judgment in parchment or paper, which | is ſtill 
neceſſary to be done by the attornies, on entering 
and bringing in their rolls; but was intended to 
operate, in addition to that practice, by requiring 
the dockets to be entered in alphabetical order, 
by the officers of the court. Before the making 
of this ſtatute, the judgment bound the lands, 
and the docket was nothing more than an index, 


to find it readily 7, But now it is deemed neceſ- 


* Silb. C. P, 165, 
ſary; 


ww wn 


or AR. 
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ſary, that the judgment ſhould be docketted, in 
order to bind the lands, as to purchaſers and 
mortgagees: And if it be not .docketted 4, or if 
there be a falſe docket, which is as none *, though 


' tight judgment, the purchaſers or mortgagees 


will be ſafe; and in the latter caſe, the party 
grie ved mult take his remedy againſt the attorney 


or officer, for not docketting it truly. 


But though the judgment be not docketted, yet 
under particular circumſtances, a purchaſer with 
notice may be affected by it, in a court of equity. 
Thus, where a bill in equity was filed, to have 
ſatisfaction of à judgment, againſt a purchaſer 
of the equity of redemption of land, or to redeem 
incumbrances, &c. and it appeared, that the pur- 
chaſe was made in 1718, and the judgment nat 
docketted till 1721; the defendant inſiſted on the 
ſtatute 4 & 5 W. & M. c. 20.: On the other 
hand, it was contended, that the defendant (the 
purchaſer) had notice of this judgment, and an 
allowance for it in the purchaſe, and that raiſed 
an equity for the plaintiff againſt him. By Lord 
Chancellor Macclesfield, it is plain the defendant_ 


11 Str. 639. and ſee C. P. 165. 1 Will, 67. 
Barnes, 261, 2. 2 Str. 1209. 8. C. 
1 Bac. Abr. 105. Gilb, | ; 


7 had 
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had notice of the judgment, and did not pay the 
value of the eſtate, and that is a ſtrong preſump- 


tion of an agreement to pay off the judgment ; 
and fince the plaintiff cannot proceed at law 


againſt the defendant upon the judgment, for 


want of docketting it in due time, he ought, to be 


relieved in a court of equity. Decreed; that the 


defendant pay to the plaintiff, the money bond 


fide due upon the judgment. 


CET — — 1 n nm 1 9 — NY 


7 Vin. Abr. p. 53. 2 Eq. 
Caf. Abr. 684. but ſee 7 Vin. 
Abr. p. 54. where it is ſaid, 
that the ſtatute being expreſs 
and poſitive, that a judgment 
ſhall not biad lands, without 
being docketted, notice to the 


The judgment is docketted at the time of 
bringing in the roll, or entering it thereon, if al- J 
ready brought in. And the rule with regard to t 
bringing in rolls, is that every attorney ought to / 
bring them into the office, fairly engroſſed, by c 
the following times, (that is to ſay) the rolls of n 
' Trinity, Michaelmas, and Hilary terms, before t 
the eſſoign- day of every ſubſequent term, and 0 
the rolls of Eaſter term, before the firſt day of b 
Trinity term. And formerly, no roll could b 
have been brought in and filed, with a poſt termi- c| 
| | p 
purchaſer or no notice, 1s” tc 
- immaterial, And ſee Cowp. 9 


280, 712. 

t R. E. 5 W. & M. M. 
9 W. III. T. 10 W. III. 
M. 5 Ann. 
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rum, without leave of the court. But in order 
to accommodate the attornies, the cuſtos brevium © 
now uſually attends, the day but one before every 
term, to receive and file their rolls. And a roll 
may now he had of a preceding term, as a mat» 
ter of courſe, by applying to the clerk of the 
treaſury, and paying a poſt 1&#minum; which roll 
may be docketted and filed, on paying ſome ſmall 
additional fees to the officers of the court . 

If an attorney neglect to enter and docket the 
judgment in due time, by which a loſs ariſes to 
his client, it ſeems that he is liable to an aRion®: 
And Lord Mangfield intimated, that it very much - 
concerned the chief-clerk, to take care that judg- 
ments be actually entered up on the roll in due 
time, and docketted; for that after he has re- 
ceived his fees for making ſuch entry, he would 
be liable to an action upon the caſe, to be 
brought by a purchaſer, who ſhould have become 
charged with it, and had ſearched the roll, without 
finding it entered up: And he ſaid, that the at- 
torney who had undertaken to do this, and ge- 
glected it, would be liable indeed to the n | 


*RE.gW.1.. 1 Salk. 1 Sel. 535; 
27. 2 Ld. Raym. 850. Imp. K. J. 363. 
6 Mod. 191.  * 1 Str. 639, 
"R.E. 9 W. III. (a). | 
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clerk ; but {till the chief<clerk would be liable t 
the purchaſer, who had ſuffered by this negle&”, 
There is ſtill another circumſtance, neceſſary 
to give effect to the judgment, as againſt pur. 
chaſers and mortgagees of lands in Middleſex and 
Yorkſhire ; namely, that it ſhould be regifered: 
for, by the 5 Ann. c. 18. F 4. and ſeveral ſubſe. 
quent ſtatutes *, ** no judgment, ſtatute or re. 


. cognizance (other than ſuch as ſhall be entered 
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te into, in the name and upon the proper account 
1 of his majeſty, ) ſhall affect or bind any manor, 
e lands, tenements or hereditaments, in thoſe 
.« counties, but only from the time that a me- 
4 morial of ſuch judgment, ſtatute or recogni- 
<-zance, ſhall be entered at the regiſter-office, in 
«© ſuch manner as therein is directed. | 
During the ſame term in which the judgment 
is given, it is amendable at common law, in form 
or in ſubſtance *; but after that term it is amend- 
able no further than is allowed by the ſtatutes of - 
amendments. Upon theſe ſtatutes it has been 
holden, that if there be any thing to amend by, 


Y 2 Bur. 722. 1 Sel. 537. Imp. K. B. 401. 
*6 Ann. c. 35. $ 19. 8 C5. 157. Gilb. C. f. 
7 Ann. c. 20. 618. 8 G. II. 108. 
c. 6.41 & 18. For the mode d Wilſ. 61. 2 Str. 110). 
of regiſtering judgments, fee 8. C. 4 Bur. 1988. 


the 
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the judgment may be amended in point of form, 
for the miſpriſion of the clerk*©; and it is amend- 
able by the verdict . In a qui tam action for a 
penalty, on the ſtatute of uſury, it is not cauſe of 
error to enter a judgment of mi/ericordia *: And 
in other actions, the want of a capiatur or miſe- 
ricordia, or the ſubſtitution of one for the other, 
is aided by the ſtatutes of jeofails ; which have 
been conſtrued 'to extend to the addition of a 
capiatur, where none lies ?: And the loſs of the 


judgment-roll, may be ſupplied by a new entry. 


\ © 2 Str. 1132,1156, 1182, 4 Ann. c. 16. 5 3. 

« Bur, 2730. 3 T. R. 349. t 1 Str. 313. 
2 Str. 787. Ante, 643. k ; Str. 141, 3 Str. 833. 
6 T. R. 255, 2 Bur, 723, 

116 & 17 Car. II. c. 8. 
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touched upon in the preceding chapter; but on 
account of the importance of the ſubjeR, it de- 
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ee that the demandant may recover againſf the t- 


ra liberal interpretation, has been conſtrued to 
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CHAP. XL. 
07 COSTS. 


NCIDENT to the judgment are the Coſts; or ex. 
I penees of the ſuit, which have been Qlightly 


ſerves a more particular conſideration, 
No coſts were recoverable, by the Plaintiff of 
defendant, at common law“. But by t the ſtatute 


of Glouceſter, (6 Edw. I.) c. I. 9 2, it is provide 


— 8 W 1 a a 


te nant, the coſts of his writ purchaſed, (which) by | 


* extend to the whole coſts of his ſuit *,) together 
ce with the damages given by that ſtatute; and 
ce that this af? ſhall hold place, in all caſes where a 
tt man recovers damages. This was the origin of 
coſts de incremento ©: And hence the plaintiff has, 
gravely ſpeaking, a right to coſts, in all caſes 


_A# a <« Fr. EX Sram 


* Inſt. 288. Hard. _ © Gilb, Eq. Rep. 195- 
d 2 Inſt, 288, | 
where 


OF COSTS, 863 
where he was entitled ro damages, antecedent to, 
or by the proviſions of, the ſtatute of Glouceſter ij 
as in aſſumpfit; covenant, debt on contract, caſe, 
crover; treſpaſs, aſſault. and battery, replevin, 
ej<tment, dower unde nibil babet*, &c.; or 
where, by a ſubſequent ſtatute, double or treble 


damages are given, in a caſe where ſingle damages 


were before recoverable*; as upon the 2 Her. 
IV. c. 11. for wrongfully ſuing in the admiralty 
court :, &c. And he has allo a right to coſts, 
in all caſes where a certain penalty is given by 


ſtature to the party grie ved; ſor n the 


remedy might prove inadequate. | 
But the ſtatute of Glouceſter did not . 


to caſes where no damages were recoverable 


at commori law, as in real actions, ſcire fa- 


cias, prohibition *, &c.; nor where doub/e or 


treble damages were given by a ſubſequent 


ſtatute, in a new caſe where Angle damages 


were not before recoverable ; as in waſte againſt 
tenant for life or years, upon the ſtatute of 


410. Co. 116. 42. 230. 1 Salk. 206. 1 La. 
* 2 Bac. Abr. 148. Aus, Raym. 172, Say. Coſts, 11. 
791, |; | : 9 T. R. 267. 1 H. Blac. 10. 
10 Co. 116. a, 2 Inſt, # Ante, 790. 
289. Cowp. 368. X Comb. 20. 

t Ante, 792. 12 Hen. IV. 17. 1 


d Cro. Car. 560. 1 Roll. VI. 66. b. 10 Co. 116. b. 
Abr. 574. Skin, 363. Carth. 2 Inſt. a89. Lute, 791. 2. 


S 3 Glous 
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Glouceſter, (6 Edw. 1.) c. 5. for not ſetting 
out tithes *, upon the 2 & 3 Edw. VI. c. 13. 
or for driving a diftreſs out of the hundred“, 
upon the x & 2 Ph. & M. c. 12. Nor does 
this ſtatute extend to popular actions, here the 
whole or part of a penalty is given by ſtatute to 
a common informer? ; as upon the 5 En. 
c. 4. § 31. for exercifing a trade, without har. 
ing ferved an apprenticeſhip; or upon the ſla- 
tute of uſury, 12 Ann. ſtat. 2, c. 16, In the 
and ſuch like caſes, therefore, the plaintiff 
is not entitled to coſts, unleſs they are ex- 
preſsly given him by the ſtatute; but wherever 
they are ſo given, he is of courſe entitled to 
them. 

Where 1 FN are given by a ſtatute, 
ſubſequent to the ſtatute of Glouceſter, in a new 
caſe wherein no damages were previouſly teco - 
verable, it has been doubted whether the plain- 
tiff ſhall recover coſts, if they ate not mentioned 
in the ſtatute, The rule in Pi/fold's caſe is, that 
he ſhall not ; and accordingly it is holden, that 


Moor, 915. Noy, 136. 133. Carth. 231. 1 Salk. 206. 
Hardr. 152. 1 Ld. Raym. 172. Caſ. Pr. 
22 laſt. 289. Dyer, 177. C. B. 87. Barnes, 124. 8. C. 
But ſee Cro. Car. 560, x Cowp. 366. 1 H. Blac. 10 
Roll. Atr. 574. * Bul. Mi. Pri. 333. 

? 1Roll, Abr: 374. 1 Vent. 210 Co. 116, 4. 
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he is not entitled to coſts in quare impedit”, 
wherein damages are given by the ſtatute of 
Weſtm. 2. (13 Edw. I.) c. 5. $ 3. But the 
rule in Pilfold's caſe is contradicted by lord Coke 
himſelf ', who ſays, that © this clauſe (reſpecting 
« the ſtatute of GJoucefter's holding place, in all 
tt caſes where a man recovers damages) doth ex- 
« tend to give coſts, where damages are given to 
« any demandant or plaintiff, in any action, by 
« any ſtatute made after this parliament.” And 
the rule has been. fince narrowed, by ſeyeral 
modern deciſions ; from whence it may be col- 
lected, that the plaintiff is entitled to coſts, in 
all caſes where ſingle damages are given by 
ſtatute to the party grieved *, although coſts are 
not particularly mentioned in the ſtatute. 

In ſeveral of the foregoing caſes, wherein 
coſts were not recoverable by the plaintiff at 
common law, they are expreſaly given him by 
the ſtatute 8 & 9 W. III. c. 11. by which it is 


' 2 Hen, IV. 17. 27 Hen, * 2 Toft. 289. 
VI. 10. 10 Co. 116, a, 2 * 2 Wilk, gi. Barnes, 151. 
Inſt. 289, 362. Barnes, 140. S. C. 3 Bur. 1723. Say. 
And ſee Cro. Car. 360. Coſts, 10. 8. C. 1 T. R. 
Carth. 231. Cowp. 367, 8. 71. 6 T. R. 355. 7 T. R. 
Ame, 792 267. But ſee Cowp. 367, 8. 


84 enacted. 


* 7 * 2 | = <P - hs, 2 * 4 — = - 2X * I * 1 * — E * - 
_— 3 1 > da 2 A . - 7 5 
— — EW — . — ERS — TEES = 2 — by S. * * E 2 — A 
* 
” 


» X24" 


= 


45 


— 


=> of ge SE 


— 
3 — 
— << 
— — Be — 
* 


. 


* 


2 
5 


866 or COSTS, 

enacted, that © in all actions of waſte, and aQiong 
* of debt upon the ſtatute for not ſetting forth 
te 1;thes, wherein the ſingle value or damage found 
« by the jury ſhall not exceed the ſum of twenty 
ec nobles; and in all ſuits upon any writ or writs 
te of ſcire facias, and ſuits upon probibitions ; the 
« plaintiff obtaining judgment, or any award of 
et execution, after plea pleaded or demurrer joined 
ce therein, ſhall likewiſe recover his coſts of ſuit; 
and if the plaintiff ſhall become nonſuit, or ſuffer 
« a diſcontinuance, or a verdict ſhall paſs agaiaſt 
ce him, the defendant ſhall recover his coſts, and 
« have execution for the ſame by capias ad ſatiſ- 
« faciendum, fieri facias, or elegit.” Upon this 
ſtatute there have been 25 nen deter · 
minations. 

In an action of debt for the N of the 
ſtatute 2 & 3 Edw. VI. c. 13. for not ſetting 
out tithes, with a count for the fngl/e value, after 
a demurrer to the declaration, the parties ſub- | 
mitted to arbitration, and the arbitrator awarded 
the ſingle value to be leſs than twenty nobles 
(61. 135, 44.); the court held, that the plaintiff 
was not entitled to coſts on the counts for the 
penalty, under the ſtatute 8 & 9 W. III. e. 11. 
the value not having been found by agury ; but 

they 


K. . + & <3 ©. 2 


* 
wo 


. 


or cosrs. 967 
they allowed him to have the coſts taxed, on the 
count for the ſingle value“. | 

In Prohibition, the rule is, that the plaintiff, 
ſucceeding after plea pleaded or demurrer joined, 
ought to have his coſts from the time of the 
ſuggeſtion, or firſt motion for a prohibition, and 
all coſts incident and ſubſequent thereto *, And 
where the defendant pleaded nothing to the 
merits, but only that he .did not proceed in the 
ſpiritual court after. the prohibition, the court 
ordered the defendant to pay the plaintiff's coſts 
of the proceedings in prohibition”, Where the 
defendant in prohibition lets- judgment go by 
default, the plaintiff is entitled, by the common 
law, to a writ to inquire of his damages, for the 
contempt in proceeding after the prohibition de- 
livered; and of conſequence, by the ſtatute of 
Glouceſter, to his coſts . In this caſe, however, 
the plaintiff is only entitled to coſts, from the 
time that the rule for a prohibition was made 
abſolute, as the defendant could not poſſibly be 
in contempt before? ; And where the plaintiff 
was nonſuited, it was holden, that the defendant 


v 1 H. Blac. he 090; 00 „ pak. 
Barnes, 150, | * Caf. Pr. C. B. 20. 

Caſ. Pr. 8 11. 2b. T 1d 21. | 
$2, 2 Str. 1062, 


ought | 


5 
* 


right to coſts, was the 43 Eliz. c. 6. (extended 
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ought only to have the coſts of the nonſuit, and 


not what were incurred by oppoſing the rule to 
ſhew cauſe, why the writ of prohibition ſhould 
not be granted. If judgment be given for the 
plaintiff, as to part of what is in iſſue, he is 
entitled to coſts, although a conſultation be 
granted as to the reſidue *: And in like man- 
ner, if the defendant prevail as to part, he is 
entitled to coſts*; But it ſeems, that if the de. 
ſendant ſucceed upon demurrer, he is not entitled 
to-coſts *, this being a caſus omiſſus out of the 
ſtatute, There is a proviſo in the ſtatute*, that 
it ſhall not extend to executors or adminiſtrators; 
and hence it has been determined, that in pro- 
hibirion, they are not liable to be hens of 
coſts*. ' 
The plaintiff's general right to "ſts being 
thus ſettled and eſtabliſned, upon the footing of 
the ſtatute of Glouceſter, has been ſince altered, 
reſtrained and modified, by ſubſequent ſtatutes, 
The firſt ſtatute that reſtrained the plaintiffs 


'® Say, Coſts, 137. 455. 
2 Str. 1062, 3. * Caf. Pr. C. B. 158. Pr. 
d Barnes, 138, 139. Reg. 118. . 129+ 
© Brymer and Ahn, H. S. C. 

990 Geo. 38 C.B. 
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to Wales, and the counties - palatine, by the 11 & 
12 W. III. c. 9.); by which it is enacted, that 
« if in any perſonal action, to be brought in any 
« of her majeſty's courts of Net minſter, not being 
« for any title or intereſt of lands, nar concerning 


« the freehold or inheritance of any lands, nor for 
te any battery, it ſhall appear to the judges of the 
« ſame court, and be ſo lignified by the juſtices 
« before whom the ſame ſhall be tried, that the 
« debt or damages to be recovered therein ſhall 
te not amount to the ſum of forty ſhillings, that 
« in every ſuch caſe, the judges or juſtices before 
e whom ſuch action ſhall be purſued, ſhall not 


« award to the plaintiff any more coſts, than the. 


te ſum of the debt or damages fo recovered ſhall 
te amount to, but leſs at their diſcretion.” The 
intention of this ſtatute was to confine trifling 
actions to inferior courts /; and a certificate may 
be granted upon it, at any time after the trial of 
the cauſe . The firſt inſtance of a certificate 
being granted upon this ſtatute, was in the caſe 
of White v. Smith, E. 17 Geo. II.; wherein 


Willes Ch. J. certified in an action for taking 


ſand . And ſince that time, there have been ſeve- 


f Gilb. Eq. Rep. 196. R. 38. (s)- * 
Gilb. C. P. 261, 3. 2 Str. 1232. 1 Will, 93. 
Say. Coſts, 18, 3 T. 8. C. 3 Wil. 325, 
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ral inſtances of ſuch certificates *, But as the 
judges, for a long time, were unwilling to cer- 
tify upon this ſtatute, thinking it hard to deprive 
a plaintiff of his right to coſts, merely becaule he 
had reſorted to a ſuperior court, when perhaps 
he could not have obtained juſtice in an inſe- 
rior one, the legiſlature was obliged to interpoſe 
its authority, ſtill farther to guard againſt trifling 
and vexatious actions. | 
Thus, by the 3 Fac. I. c. 15. & 4. it is enacted, 
that © if in any action of debt, or action upon 
« the caſe upon an aſſumꝑſit for the recovery of any 
« debt, to be ſued or proſecuted againſt any eiti- 
« zen and freeman of the city of London, or any 
cc other perſon, being a victualler, tradeſman, or 
ce Jabouring man, inhabiting within the ſaid city 
« or the liberties thereof, in any of the. king's 
« courts at Weſtminſter, or elſewhere, out of the 
ec court of requeſts for the ſame city, it ſhall ap- 
te pear to the judge or judges of the court where 
ce ſuch action ſhall be ſued or proſecuted, that the 
ee debt to be recovered by the plaintiff ſhall not 
« amount to the ſum of forty ſhillings, and the 
te defendant ſhall duly prove, either by ſufficient 
te teſtimony or his own oath, that at the time of 


K 2 Str. 1232. 1 Will, 93. 250. 2 Will. 258. 3 T. R. 


8. C. 3 Wall. 325» Say, Rep. 37» * ei 
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ic commencing ſuch action, the defendant was in- 
« habiting and reſiant in the city of London or the 
« liberties thereof, the ſaid judge-or judges ſhall 
« not allow to the plaintiff: any coſts of ſuit, but 
« ſhall award the plaintiff to pay ſo much ordinary 
« coſts to the defendant, as the defendant ſhall 
« juſtly prove, before the ſaid judge or judges, it 
« hath truly coſt him in defence of the ſuit.“ 
Which ſtatute has been fince extended, by the 
14 Geo, II. c. 10. to © every citizen and free- 
« man of the city of London, and every other per- 
« ſon and perſons inhabiting within the ſaid city or 
te jts liberties, and alſo to perſons renting or keep» 
« ing any ſhop, ſhed, ſtall or ſtand, or ſeeking a 
te livelihood there, who have debts owing them, 
e not exceeding the ſum of forty ſhillings, by any 
« perſon or perſons inhabiting or ſeeking a live- 
« hood within the ſaid city or its liberties, du- 
« ring their reſpective inhabitancy or ſeeking a 
« livelihood as aforeſaid.” Y SIN 

And towards the latter end of the laſt reign, 
ſeveral acts of parliament were made, eſtabliſh- 
ing courts of conſcience in various diſtricts, in 
and about the metropolis; as in the town and 
borough of Southwark, &c. by the 22 Geo. II. 

c. 47. (explained and amended by the 32 Geo. II. 
| 15 | C. 6.) 41 
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c. 6.);-in the city and liberty of Mußte, 
and part of the duchy of Lancaſter, by the 
23 Geo. II. c. 27. (explained and amended by 
the 24 Geo. II. c. 42.); and in the Tower- 
hamlets, by the 23 Geo. II. c. 30. And by 
the 23 Geo. II. c. 33. the county court of Mid. 


dleſex was put on a different footing, for the 


more eaſy and ſpeedy recovery of ſmall debts, 


In theſe acts of parliament there are excep- | 


tions, relating to particular cauſes and. perſons, 
of which, and over whom the courts have no 
juriſdiction. Thus, in the 3 Fac. I. c. 14. 
there is an exception or proviſo !, that © it ſhall 
& not extend to any debt for rent upon any leaſe 
« of lands or tenements, or any other real con- 
* tracts, nor to any other debt that ſhall ariſe by 
« reaſon of any cauſe concerning a teſtament or 
c matrimony, or any thing concerning or properly 
it belonging to the eccleſiaſtical court, although 
te the ſame be under forty ſhillings.” And there 
is a ſimilar exception in the court of conſcience 
acts for Weſtminſter, and the Tower-bamlets * 1 
which exception has been conftrued to apply to 
an action for uſe and occupation ® The court 


166. n Doug. 245. 
223 Geo. II. c.47. 516. 1. 244 
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of conſcience act for London is confined to 
caſes, where both plaintiff and defendant are 
reſident within the juriſdiction of the court ; 
and it does not apply, where the plaintiff re- 
covers leſs than forty ſhillings, in a ſpecial action 
on the caſe, for the breach of an agreement“. 
Alſo it is a conſtant and invariable rule, that 
none of the court of conſcience acts extend to 
caſes, where the ſum recovered is reduced under 
forty ſhillings, by means of a ſet-off*, or tender. 
Where a cauſe is referred to arbitration, and the 
coſts are directed to abide the event of the ſuit, 
the plaintiff, we have ſeen, is not entitled to them, 
if it appear by the award that his original de- 
mand was under forty ſhillings; and he might 
have recovered it in a court of conſcience *. 

The court in one inſtance permitted a ſug- 
geſtion to be entered on the roll, in an aftion 
brought by an adminiſtrator ”: But in an action 
brought againſt an executor, they refuſed it“; 

® 14 Geo, II. c. 10. forty thillings, by payments in 

15 T. R. 535. part. Barnes, 353. 

t 1d. 529. t Doug. 448, 9. 

2 Str. 1191. 1 Will, 19. Aue, 741. 
8. C. 2 Will, 68. 3 Wil, „Doug. 246. 
48. Say. Coſts, 65. S. C. * 14. 263. Stat. 14 Geo. If. 
Pal. & Boſ. 223. But it is c. 10. 5 T. R. 535+ 14. 
otherwiſe, where the plain - 529. | 
uff's demand is reduced under . 

| . ſaying, . 


874 or COSTS. | 

faying, it could not be meant to give the court 
of conſcience a juriſdiction over executors z and 
that if there was no expreſs exception, there was 
one implied from the nature and reaſon of the 
thing. An attorney is not ſubject to the juriſ- 
diction of the county-court of Midaleſex ; but 
in Weſtminſter, and the Tower hamlets, he is e- 
preſsly ſubjected thereto?. And where a per- 
ſon is ſued in a ſuperior court, for a debt under 
forty ſhillings, he may move the court to ſtay 
the proceedings. 

The mode of taking advantage of theſe | 
ſtatutes is by plea or ſuggeſtion. Where there is 
a prohibitory clauſe in the act, declaring that 
« no action for any debt under forty ſhillings, 
« and recoverable in the court of requeſts, ſhall 
tt be brought againſt any perſon within the juril- 
c diction thereof, in any other court whatſoever,” 
as in Weſtminſter, the proper mode of taking 
advantage of the act is by plea : And if that 
mode be not adopted, the court will not, after 
verdict, enter a ſuggeſtion on the record, that 
the defendant lived within the juriſdiction, or ſtay 
the proceedings. I he Tower-bamlets act has 


* 2 Wilſ. 42. Doug. 380, = Ante, 432, 3. | 
3 Bur. 1583. /emb. contra. 2 H. Blac. 352, 


Y Ante, 260. | 3 T. R. 452. 
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the ſame prohibitory clauſe; and though it gives 
no form of plea, yet it may be-pleaded, or the 


fats which bring a caſe within it may be given 


in evidence, under the general iſſue, to nonſuit 
the plaintiff ©, In "5 London act, as well as in 
the acts for Southwark and Middleſex, there is 
no ſuch prohibitory clauſe; and therefore the 
proper mode of proceeding upon theſe acts is, 
for the defendant to apply to the court, by affi- 
davit, for leave to enter a ſuggeſtion on the roll, 
of the facts neceſſary to entitle him to the benefit 
of the act“: which ſuggeſtion may be traverſed, 
or demurred to*, The application for leave to 
enter a ſuggeſtion, ſhould be made before final 
judgment figned*: And where the plaintiff 


cemurred to the ſuggeſtion, which was adjudged. 


againſt him, the coſts of the application were 


allowed, as well as of the trial and former pro- 


ceedings ; though not, ſtrictly ſpeaking, coſts 
of the defence. But where the inqueſt is taken 
by default, there can be no ſuggeſtion on the 


roll * ; for the defendant is out of court, as to all 


© 2 H. Blac. 352, Chap. XXXIX. [B]. 
©; Str. 47» $0. 8 Str. 2 H. Blac. 354. 
1120, 1191. Barnes, 383. I. ibid. 
Say. Rep. 273. Say. Coſts, 2 Str. 1120. 
64. 8. C. 2 Will. 68, 1 Str. 46. 
Doug. 244. and ſee Append. 
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purpoſes, but that of having judgment againſt 
him. 

By the 21 Fac. I. c. 16. it is enacted, that 
© jn all actions upon the caſe for ſlanderous 
e words, to be ſued or proſecuted in any of the 
& courts of record at Weſtminfter, or in any court 
« whatſoever that hath power to hold plea of the 
te ſame, if the jury upon the trial of the iſſue in 
e ſuch action, or the jury that ſhall inquire of the 
« damages, do find or aſſeſs the damages under 
* forty ſhillings, then the plaintiff or plaintiffs in 
te ſuch action ſhall have and recover only fo much 
e colts as the damages fo given or aſſeſſed amount 
te unto, without any further increaſe of the ſame; 
any law, ſtatute, or uſage to the contrary not- 
« withſtanding.” The operation of, this ſtatute is 
confined to actions for ſlanderous words ſpoken 
of the perſon, and does not extend to actions for 
flander of ziile*, &c. wherein the ſpecial damage 
is the gilt of action: neither, for the ſame rea- 
ſon, does it extend to an action for ſpecial da- 
mage, in conſequence of words not in. themſelves 
ationable*; though, where the words are action- 
able in themſclves, a ſpecial damage will not take 


+ Cro Car. 141, 163. 1 Str. 206. 7 Mod. 129. 8. — 
645 ut Barnes, 135, | 


* 2 Ld. Raym. 8g1. 1 Salk, | 


0 — 
** * 


„ „ a5 FT as. To We 


OF COSTS, 377 


the caſe out of the ſtatute! This ſtatute ap- 
plies to a writ of inquiry, as well as a trial, 
where the damages are under forty ſhillings ® ; 
and a juſtification found for the plaintiff will not, 
in that event, entitle him to full coſts . 

But the principal ſtatute, made for reſtraining 
the plaintiff 's right to coſts, is the 22 & 23 
Car. II. c. 9. (extended to Wales, and the 
counties palatine, by the 11 & 12, III. c. 9.); 
by which it is enacted, that“ in all actions of 
« treſpaſs, aſſault and battery, and other perſonal 
« aFions, wherein the judge, at the trial of the 
* cauſe, ſhall not find and certify under his hand, 
upon the back of the record, that an aſſault and 
battery was ſufficiently proved by the plaintiff 
© againſt the defendant, or that the freehold or 
title of the land mentioned in the plaintiff's de- 
* claration was chiefly in queſtion ; the plaintiff, 
ein caſe the jury ſhall find the damages to be 
* under the value of forty-ſhillings, ſhall not re- 
* Cover or obtain more coſts of ſuit, than the da- 
mages ſo found ſhall amount unto,” It ſeems 


' 2Ld. Raym. 1388. 2 Str. 137. contra. | e 
936. S. C. Barnes, 132, ® 2 Str. 934- | 
142, 3 Bur. 1688, 2 Blac. Barnes, 128. Caf, Pr. 
ep, 1062, Say, Cofts,. C. P. 22, 2 Will. 258. 
j. S. C. Cal. Pr. C. B. 
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to have been the intention of this ſtature, that 
the plaintiff ſhould have no more coſts than 
damages, in any perſonal action whatſoever, if 
the damages were under forty ſhillings, except 
in caſes of battery or freehold ; and not even in 
theſe, without a certificate : And this conftruc. 
tion was adopted, in ſome of the firſt caſes that 
aroſe upon the ſtatute®. But a different con- 
ſtruction ſoon prevailed ; and it is riow! ſettled, 
that the ſtatute is confined to actions of aſſault and 
battery; and actions for local treſpaſſes, wherein 
it is poſſible for the judge to certify, that the 
freehold or title of the land was chiefly in queſ- 
tion ?. Therefore it does not extend to action 
of aſumpfit, debt, covenant, trover 4, falſe im- 
priſonment, or the like; or to actions for 4 
mere aſſault ?; or for criminal converſation , or 
battery of the plaintiff 's ſervant *, per quod en- 
fortium vel ſervitium amiſit. 

In actions for local treſpaſſes, the ſtatute ap 
_ plies, _— an injury is done to the free 


o 2 Keb. 849. 3 Keb. 121, S. C. 1 H. Blac. 204. 
247. ; | | 4 3 Keb. 31. 1 Salk. 2% 

T. Raym. 487. T. on. 3 T. R. 391. but i 
232. 2 Show. 258. 8. C. 6 T. R. 562. 
3 Mod. 39. 1 Salk. 208. 1 23 Wilf, 319. 
Str. 577. Gilb. Eq. Rep. 199 * 3 Keb. 184. 1 Salk. 20% 
Barner, 134. 3 Will, 322. 1 Str. 192, Jl 
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hold, or to any thing growing” upon, or af- 
fixed" to, the freehold: and in a modern caſe *, 
it was carried ſtill further, That was an action 
of treſpaſs quare clauſum fregit : the firſt count 
ſtated, that the defendants broke ard entered the 
cloſe of the plaintiffs, and the graſs of the plain- 
tifs there then growing, with their feet in walk- 


ing, trod down, ſpoiled, and conſumed ; and dug 


up and got divers large quantities of turf, peat, 
ſods, heath, ſtones, ſoil and earth of the plain- 
ifs, in and upon the place in which, &c. ; and 
took and carried away the ſame, and converted 
and diſpoſed of the ſame to their own uſe: There 


was another count, upon a ſimilar treſpaſs, in 
another cloſe. The defendants pleaded the ge- 


neral iſſue to the whole declaration, and two 


ſpecial pleas to the ſecond count: And on the 
trial, a verdi& was found for the plaintiffs on the 
general iſſue, with one ſhilling . and 


2 Vent. 48. Com. Rep. C. B. 86, Barnes, 121. 6 
19. 1 Salk. 208. 1 Str. T. R. 281. 
$77, 633, 645. Gilb. Eq. Doug. 779. and fee 1 
Rep. 195, 2 Str. 726, 2 Str. 633, 643. Gilb. Eq, 
Ld. Raym, 1444. 8. C. 6 Rep. 197, 8. S. C. 3 Buy. 
T. R. 281, 1282. Say. Coſts, 50 S. C. 
Hill v. Reeves, Bal. Ni. accord. but fee 2 Vent. 215. 


Pri. 330. Barnes, 144. Skin, 66. Com. Rep. 19. 1 


Birch v. Daſſey, Bol. Ni. Salk. 208. 1 Str. 192 IN 
Pri 330. 1 Sir, 633. Caf, Pr. contra. 
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for the defendants on the ſpecial pleas, and the 
judge had not certified. Per Lord Mansfeld: 
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The queſtion on this record is, whether the 
plaintiffs are entitled to any more coſts than 
damages, under the ſtatute 22 & 23 Car. Il. 
c. 9.? There is a puzzle and perplexity in the 
caſes on this part of the ſtatute, and a jumble 
in the reports; and as the queſtion is a gene- 
ral one, we thought it proper to conſult all 
the judges; and they are all of opinion, that 
this caſe is within the ſtatute, and that the 
plaintiffs ought to have no more coſts than 
damages. 'You will obſerve,” that what has 
been called an a/portavit in this declaration, 
is a mode or qualification of the injury done 
to the land: The treſpaſs is laid to have 
been committed on the land by digging, 
Sc. and the a/ſportavit as part of the ſame 
act; and on the trial of the iſſue, the free- 
hold certainly might have come in queſtion. 
This is clearly diſtinguiſhable from an afpor- 
tavit of perſonal property, where the free - 
hold cannot come in queſtion, and which 
therefore is not within the act: Thus, af- 
ter trees are cut down, and thereby ſevered 
from the freehold, if a treſpaſſer comes and 


© carries them away, that caſe is not within 


the 
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« the ſtatute, becauſe the freehold cannot come 
« in queſtion; here it might.” In an action 
ſor meſne-profits, if the plaintiff recover leſs than 
forty ſhillings damages, and the judge do not 
certify that the title came in queſtion, the plain- 
tif is entitled to no more coſts than damages v. 
Where an injury is done to a per/onal chat - 
tel, it is not within the ſtatute * ;- nor where an 
injury to a perſonal chattel is laid, in the ſame 
declaration, with an aſſault and battery, or local 
treſpaſs *: And conſequently, in theſe caſes, 
though the damages be under forty ſhillings, the 
plaintiff is entitled to full coſts, without a certi- 
ficate, Bur then it muſt be a fubſtantive and 
independent injury: for where it is laid or 
proved merely in aggravation of damages, as a 
mode or qualification of the aſſault and battery, 
or local treſpaſs*, or there is a verdict for the 
defendant, upon that part of the declaration 
which charges him with an injury to a perſonal 
chattel©®, it is within the ſtatute. So where a 


16 Eon. Rep. 197. 8. C. Barnes, 

* 3 Keb. 389, 469. T. 119, 120, 134. 3 Will. 322. 
Jon. 232, 1 Salk. 208. 1 S. C. 2 Str. 1130. Say. 
Str. 534. Gilb. Eq. Rep. Colts, 39. | 
197. 8. C. | d 1 Str. 624. Ante, 880. , 

* 3 Mod. 39. 1 Salk. 28. 2 Vent. 180, 195. Caſ. 
Str. 192, 551. Gilb. Eq. Pr. C. B. 118, | 
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laceravit, or tearing of the plaintiff's clothes, is 
laid in the declaration, or found by the jury, to 


be merely conſcquenrial to, or committed at the 


ſame time * as an aſſault and battery, the plaintiff, 
recovering leſs than forty ſhillings damages, is 
not entitled to full coſts, without a certificate, 
The certificate required by this ſtatute need 
not, it ſeems, be granted at the trial of the 
cauſe*, And where the defendant lets judgment 
go by default t, or juſtifies the aſſault and bat- 
tery , or pleads in ſuch a manner, as to bring 
the freehold or title of the land in queſtion, on 
the face of the record, or a view is granted, 2 


certificate is holden to be unneceſſary. | But 


where, in an action for an aſſault and battery, 
the defendant juſtifies the aſſault; only *, or an 
aſſault only is certified by the judge, the plain- 
tiff, recovering leſs than forty ſhillings, is not 
entitled to more coſts than damages; though, 
m the latter caſe, to entitle him to full coſts, the 


judge may certify, on the 8 & 9 W. III. c. 11. 


that the aſſault was wilful and malicious * The | 


4 Say. Rep. 91. 1 T. R. * 6 T. R. 562. 


658. 11 Ld, Raym. 76. 2 Salk. 
* 1 H. Blat. 291. 5 T. R. * 8. C. 
* \ 2 T. R. 0 %%% . 
f 11 Mod. 198. Poft 887. 12 Lev. 102. 
t Bul. Ni. Pri. 329. 3 Wilſ. 326. 
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award of an arbitrator is not tantamount to a 
judge's certificate, under the 22 and 23 Car, II. 
c. 9". Ef 

Where the plaintiff recovered leſs than forty 
ſhillings damages, and the plea or iſſue, though 
ſpecial, was collateral to the queſtion of freehold 
or title to the land, as where the defendant juſti- 
fied an entry as bailiff under proceſs, and iſſue 
was joined upon the door's being ſhur®, or 
where, upon a plea of a diſtreſs for rent, there 
was an iſſue on the defendant's being bailiff , a 


certificate was formerly holden to be neceſſary, 


to enticle the plaintiff to full coſts: and it was 
alſo neceſſary, where the plaintiff recovered leſs 
than forty ſhillings damages, on a replication of 
extra viam *; for it was canſidered, that a plain- 
tiff who recovered leſs than forty ſhillings da- 
mages, in treſpaſs quare clauſum fregit, was nox 
entitled to full coſts, unleſs the freehold or title 
appeared to have come in queſtion, either by 
the judge's certificate, or by the pleadings. But 
it has ſince been determined, in ſeveral caſes”, 


*; T. R. 138. Le. 234. 2 Ld. Raym. 


2 Barnard, K. B. 277. 1444. 2 Str. 7:6. 8 C. 14. 
? Say. Rep. 250. 1168 Say. Rep. 251. cantra. 


1 Cochran v. Harriſon, T. 2 H. Blac. 2, 341-7 T. 
22 Geo. III. K. B. but ſee 2 R. 659. 
8 68h 6h that 
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that if the defendant in treſpaſs quare clauſun 
fregit, plead a licence, or other Juſtification, 
which does not make-title to the land, and it is 
found againſt him, the plaintiff is entitled to full 
coſts, though he do not recover forty ſhillings 
damages: The principle on which theſe deter. 
minations were founded is, that where the cafe is 


' ſuch, that the judge who tries the cauſe cannot 


in any view of it grant a certificate, it is conſi- 


dered to be a cale out of the ſtatute*,, On a 


plea of not guilty to a new- aſſignment in treſpaſs 
to lands, a judge's certificate is neceſſary to en- 
title the plaintiff to full coſts, where he recovers 
leſs than forty ſhillings damages“: But where 
the plaintiff 1s enticled to coſts upon the new-al- 
ſignment, he is entitled to the coſts of all the 
previous. pleadings *. | 
None of the ſtatutes made for 3 
the plaintiff's right to coſts, except the 21 
Fac, I. c. 16. extend to actions brought in an 
| inferior 
7 T. R. 660. 8 wherein the jury are pre- 
t Barnes, 124, 129. S. C. cluded from legally aſſeſſing 
Id. 149. Bul. Ni. Pri. 330. damages to the amount of 
* 1 T. R. 636. | forty ſhillings, are not within, 
Hul. 39. And it hath the meaning or intent of this 
been holden, that courts-ba- ſtatute, but that ſuch courts 


ron, and other inferior courts, have {till a power of allowing 
" ful 
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inſerior court, and removed by the defendant in- 
to a ſuperior one: and it has been holden, that 
the latter ſtatute *, as well as the 22 & 23 Car, II. 
c. 9.7, only reſtrains the court from awarding 
more coſts than damages; but the jury, not 
being reſtrained thereby, may give what cofts 
they pleaſe. 

The reſtraint put upon \ the plaintiff 's ant 
right to coſts, by the 22 & 23 Car. II. c. 9. 
has been ſince partly taken off, by ſubſequent 
ſtatures, Thus, by the ſtature 4 & 5 W. & M. 
c. 23. F 10, after reciting, that great miſchiefs 
enſue by inferior tradeſmen, apprentices, and 
other diſſolute perſons, neglecting their trades 
and employments, who follow hunting, fiſhing, 
and other game, to the ruin of themſelves and 
damage of their neighbours, it is enacted, that 
« if any ſuch perſon ſhall preſume to hunt, 
« hawk, fiſh, or fowl, (unleſs in company with 
« the maſter of ſuch apprentice, duly qualified 
te by law,) ſuch perſon ſhall be ſubject to the 
« penalties of this act, and ſhall or may be ſued 


full coſts, in actions of an- » 2 Lev. 124 4 Mod. 
der proſecuted therein, how- 378, 9. 1 Ld. Raym. 395. 
ever ſmall the quantum of da- Caf. Pr. C. B. 45. (4). 
mages found or aſſeſſed may * 1 Salk. 207. 

be. 1 Ld. Raym. 181, Y Caf. Pr. C. B. 45. 


© or 
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«© or proſecuted for his wilful treſpaſs, in ſuch 
&« his coming on any perſon's land; and if found 
« guilty thereof, the plaintiff ſhall not only re. 
ce cover his damages thereby ſuſtained, bur his 
ce full coſts of ſuit; any former law to the con- 
ce trary notwithſtanding.” It has been holden, 
that a clothier is an inferior tradeſman, within the 
meaning of this ſtatute *; and it is ſaid, that the 
words © inferior tradeſmen” extend to every 
tradeſman who is not qualified to kill game*; 
but this was doubted in a ſubſequent caſe?, 
wherein the judges were divided in opinion, 
pon the queſtion, whether a ſurgeon and apo. 
thecary ſhould vs conſidered as an inferior tradef- 


% 


man. 
So by the 8 & 9 V. III. c. 1264 for the 
preventing of wilful and malicious treſpaſſes, it 
is enacted, that * in all actions of treſpaſs, to be 
« commenced or proſecuted in any of his ma- 
« jeſty's courts of record at Wefminfter, where- 

in at the trial of the cauſe it ſhall appear, 
e and be certified by the judge under his hand, 
te upon the back of the record, that the treſpaſs, 


* Barnes, 425. and ſee 1 2 Wilf, 70. Say. Coſts, 
Ld. Raym. 149. Com. e 54. 8. C. b 
26. S. C. 
cc upon 
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« ypon which any defendant ſhall be found 
« ouilty, was wilful and malicious, the plaintiff 
« ſhall recover not only his damages, but his 
« full coſts of ſuit; any former law to the con- 
« trary notwithſtanding*, The certificate re- 
quired by this ſtatute, need not be granted at the 
trial of the cauſe*; and if it appear on the trial, 
that the treſpaſs, however trifling, was committed 


after notice, and the jury give leſs than forty ſhil- 


lings damages, the judge is bound to certify, that 
the treſpaſs was wilful and malicious, in order to 
entitle the plaintiff to his full coſts “. 

Where the declaration conſiſts of ſeveral 
counts, the plaintiff in this court is only entitled 
to the coſts of ſuch as are found for him*; and 
neither party is allowed the coſts of thoſe which 
are found for the defendant. Where the plain- 


d For the expoſition of this the plaintiff ſucceed upon any 
ſtatute, ſee 3 Wilſ. 325. one of the counts, he is in- 
© Swwinnerton, v. Farvis, E. titled to the coſts of his whole 
22 Geo. III. C. B. 1 T. R. declaration; though the de- 
636. 6 T. R. 11. 7 T. R. fendant ſucceed upon the 


149. K. B. but ſee 2 Wilſ. others. Bul. M. Pri. 335. 


21. Doug. 108. n. contra, 2 Black Rep. 800, 1199. 6 
46 T. R. 11. and ſee 7 T. R. 602. 

T. R. 449. 
© But it is otherwiſe in the 677. 6 T. R. 602, 3. but { 

Co:mmin Pleas, for there, if 1 Will. 331. | 


- » 
tiff's 


f Say. Coſts, 212, Doug. 
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tiff's declaration conſiſted of two counts, to one 


of which the defendant pleaded the general iſſue, 


which was found for the plaintiff, and to the 
other a juſtification, to which the plaintiff. de- 
murred, and judgment was thereupon given for 
the defendant; the court agreed, that the de- 
fendant could have no coſts upon the demur- 
rer :. But if there be two diſtinct cauſes of ac- 
tion, in two ſeparate counts, and as to one the 
defendant ſuffers judgment to go by default, and 
as to the other takes iſſue, and obtains a verdict, 
he is entitled to judgment for his coſts on the 


latter count, notwithſtanding the plaintiff is en- 
titled to judgment and coſts on the firſt count“. 
An incloſure- act directed, that the parties who 


were diſſatisfied with the determination of the 


commiſſioners, might bring actions to try their 


rights, adding * that if the verdict ſhould be in 


« favour of the commiſſioners' determination, the 
« coſts ſhould be borne by the plaintiff, and if 


s againſt ſuch determination, then by the pro- 
ce prietors at large: A proprietor brought an 


action, claiming nine diſtin& rights, and reco- ' 


b Say, Coſts, 211. 2 Bur. c. "1 52. 
1232. 8. C. but differently 3 T. R. 654. and ſee 6 
reported. Tamen guære, and T. R. 602, 3. 
ſee the ſtat. 8 & 9 W. III. 


7 vered 


ow J 1 


or COSTS. . 889 


vered for three only; and the court held, that he 
mould only have his coſts on thoſe iſſues, which 


were found for him, and that the defendant ſhould 
have his coſts of the other iſſues. 


It has already been obſerved *, that no coſts 
were recoverable by a defendant at common law: 
And the reaſon ſeems to be, that if the plaintiff 
failed in his ſuit, he was amerced to the king pro 
falſo clamore, which was thought to be a ſufficient 
- puniſhment, without ſubjecting him to the pay- 
ment of coſts, The firſt inſtance of coſts being 
given to a defendant, was in a writ of right of 
ward, by the ſtatute of Marleberge, (52 Hen. III.) 
c. 6. Afterwards coſts were given to the de- 
fendant in error, by the 3 Hen, VII. c. 10., and 
in replevin, by the 7 Hen. VIII. c. 4. and 21 
Hen. VIII. c. 19, &c. But in one of theſe caſes, 
the defendant is to be conſidered as an actor; and 


in the other of them, the proviſion is virtually for 


the benefit of the plaintifF in the original action. 

In replevin, or ſecond deliverance, the de- 
fendant, making avowry, cognizance, or juſtifi- 
cation, for rents, cuſtoms, or ſervices, or for da- 


| 

16 T. R. 599. 1 Say. Coſts, 70, 
* Ante, 862. 

mage 


1 
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mage feaſant, is entitled to coſts, by the 7 Hey, 
VIII. c. 4. § 3. and 21 Hen. VIII. c. 19, 
§ 3: if the avowry, cognizance, or juſtification be 
found for him, or the plaintiff be nonſuit, or 
Otherwiſe barred ; which ſtatutes extend to avow- 
- ries, &c. made by an executor v, or for an era, 
and as it ſhould ſeem, for an amercement by a 
court-leet*®; but not to pleas of priſel en auter 
lieu, upon which the writ is abated”, or to pleas 
of property in the thing. diſtrained . By the 
17 Car. II. c. 7. 2. the defendant obtaining 
judgment thereon, for the arrearages of rent, or 
value of the goods diſtrained, is alſo entitled to 
his full coſts of ſuit. And by the 11 Geo, II. 
c. 19. $ 22. if the defendant avow, or make cog- 
nizance in replevin, upon a diſtreſs for rent, re- 
lief, heriot, or other ſervice, and the plaintiff be 
nonſuit, diſcontinue his action, or have judgment 
againſt him, the defendant ſhall recover double 
coſts of ſuit, But this latter ſtature does. not 
extend to a rent charge *, or ſeiſure for a heriot 
cutom*: And where by a canal- act, the com- 


m 2 Rol. Rep. 457.  Raym. 788. S. C. 

n Cro, Eliz. 330. 1 Hardr. 153. 

© Cro. Jac. 520, but fee * Pul. & Boſ. 214. 
Cro. Eliz. 300 /emb, contra. Barnes, 148, 2 Wilſ. 28. 

Com. Rep. 122. 2 Ld. Say. Coſts, 107. 


— 


| pany 
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any were authotiſed-to take certain lands for the 
purpoſes of the act, on making certain payments, 
tiber by annval rents or ſums in groſs; and the 
perſons from whom the land was to be taken, 
rere empowered” to diſtrain the goods of che 
company, even off the premiſes, in caſe of non- 
payment of ſuch ſutmis; an avowant,: ſtating i a 
diſtreſs under this act of parliament, was holden 
dot to be entitled, bn obtaining a verdict, to 
double coſts, onder the ſtatute 11 Ges. II. e. 1 9. 
512. | 

By the ſtatute 27118 VIII, c. 15. $ 1. it was 
enated, that © in treſpaſs upon the ſtatute 
45 Rich, II. debt, covenant, detinue, account, 
a treſpaſs on the caſe, or upon any ſtatute for an 
« offence or wrong perſonal, immediately ſup- 
" poſed to be done to the plaintiff, if the plaia- 
tiff, after the appearance of the defendanr, be 
* nonſuited, or a verdi& paſs againſt him, the 
* defendant ſhall have judgment to recover his 
* coſts againſt the - plaintiff, to be affeſſed and 
„ taxed by the diſcretion of the judge or judges 
of the court where ſuch action ſhall be com- 
* menced or fued; and ſhall have ſuch proceſs 
"and execution for the recovery of the ſame, | 


7 T. R. 500, and ſee Pul, & Bol. 213 8. P. 
Vor. II. U I againſt 
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te apainft the plaintiff, as the plaintiff ſhould « 
& might have had againſt the defendant, in cak 
te judgment had been given for the plaintiff,” 

But, by $ 2. of the ſame ſtatute, it is provided 
that © every poor perſon, being plaintiff in wy 
cc ſuch action, who at the commencement d 
te his ſuit, ſhall be admitted, by the diſeretia 
« of the judge or judges where the action i 
ce purſued, to have his proceſs and counſel d 
te charity, without paying money or fee for the 
te ſame, ſhall not be compelled to pay any caſh 
« by virtue of this ſtatute, but ſhall ſuffer other 
te puniſhment, as by the diſcretion of the juſtica 
te before whom the ſuit ſhall depend, ſhall be 
« thought reaſonable,” 

A pauper or poor perſon, in the eye of the an 
is one who will ſwear that he is not worth fv 
pounds, after all his debts are paid, except bu 
wearing apparel, and the ſubject · matter of tix 
action; and ſuch a one may, upon petition; 
and affidavit of his extreme poverty *, ſupported 
by a certificate of his cauſe of action, be admit 


The defendant in a civil where the ſum is ſaid to l 
action, is never allowed to de- ten pounds, 
fend in forms pauperit. Hul. Append. ©. XXII 
220. [Cl. 
Imp. K. B. 665. Hul. J. [D]. 


213. but ſee 2 Lil. P. R. 633. | * 
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ted to ſue in formd pauperis ; which admiſſion 
may be either at the commencement of the ſuit, 
or afterwards pendente lite“: And upon his being 
ſo admitted, an attorney and counſel ſhall be aſ- 
ſigned him, purſuant to the ſtatute 11 Hen. VII. 
c. 12.; and he ſhall be permitted to carry on the 
proceedings gratis, without uſing ſtamps*, or pay 
ing fees to the officers of the court, unleſs. he ob- 
tain a verdict for more than five pounds, and then 
the officers ſhall be paid their court-fees, and for 
paſſing the record, &c. Neither, as we have 
juſt ſen, is a pauper liable to pay coſts to the 
defendant, if he be nonſuited, or have a verdict 
2gaioſt him; but ſhall ſuffer other puniſhment, 
at the diſcretion of the juſtices. It has been ſaid, 
that if a pauper be nonſuited, he ſhall pay coſts 
or be whipped *; but this puniſhment does not 
appear to have been ever inflited*., If. the 
pauper give notice of trial, and do not proceed, 


or be otherwiſe guilty of improper conduct, the 


court will order him to be diſpaupered* ; but 


until this be done, they will not make any rule 


Say. Coſts, 90. J wur 7 Mod. 114. 
24, » 1d. ibid, | 
Stat. 3 W. & M. c. 1. © 2 Lil. P. R. 633. 2 Salk, 
$14, &e 506. 1 Str. 420. 2 Str. 983, 
184. 261. 2 Salk. 506. 1122. 
92 about 


894 or G08Ts, | | 

about coſts *. And unleſs the pauper's conduct 
appear to have been vexatious, the court will not 
ſtay the proceedings in a ſecond action, until the 
coſts are paid of a nonfuit in a prior one, for the 
ſame cauſe* ; nor, if the pauper ſhould ' ſucceed 
in the ſecond action, will they dedu& the coſts of 
the firft, out of thoſe recovered in the fecond*, 
- Executors: and adminiſtrators are not particu. 
larly excepted: out of the ſtatute 23 Hen. VIII. 
c. 15. 3 yet as that ſtatute only relates to contract 
made with, or wrongs done to the plaintiffs, it 
has been uniformly holden®*, that they are bot 
liable to cofts, upon a nonſuit or verdict, where 
they neceffarily ſue in their repreſentative charac- 
ter, and cannot bring the act ion in their own 
right; as upon a contract entered into with the 
teſtator or inteſtate , or ſor a wrong done in bis 
ma <> Dot where: the cauſe of GEN 


4. St, $984,983. 3 Wg +, Ce. Elin, 305. Gro 
24: but ſee Caf. Pr. C. B. 229. 2 Bulſt, 261, 1 Salk, 
47- Pr. Reg. 405. S: C. 18tr. 207, 314. 3 Bur, 1506, Ty. 
420. nb. contra. Coſts, 97. 

* 2 Str. 878, 1121. 3 Wilſl. I T. Jon. 47, 1 Vent. gt 
24. Hutton v. Cojboys, E. 1 2 Ld. Raym. 1414. 1 tt 
Geo. III. __ ſer 2 T. R. 682. S. C. Caf. Pr. C.B, 


rte 1357. Pr, Reg. 118, 8. C. 
72 Stg. . | Barnes, 141. 1 fl. Rlac. 526, 


C 2 Str. 117. Janez, 4396, 
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iter the death of the teſtator or inteſtate, and the 
plaintiff may fue thereon in his own. right, he 
ſhall not be excuſed from the payment of ' coſts, 
though he bring the action as executor or admi- 
niſtrator; as upon a contract, expreſs or im- 
plied, or in rover, fot a; converſion after the 
death of the teſtator or inteſtate, An executot 
or adminiſtrator is liable to coſts, up im a judg - 
ment of non pros: And where he has know- 
ingly brought a wrong action, or otherwiſe. been 
guilty of a wilful default, he ſhall pay coſts upon 
a diſcontinuance *, or for not proceeding to trial 
according to notice ?; but otherwiſe he is not 
lable to coſts, in either of theſe caſes . Nor, 
where he merely ſues en auter droit, is he liable 
coſts, upon a, judgment as in caſe of a non- 
ſuit *, 5 3 


16 Mod. 91, 181. 1 Salk. » Caf, Pr. C. B. 79. 

207. 8. C. 1 Ld. Raym. 3 Bur. 1451. 1 Blac. Rep. 
436. 1 Str. 682. Barnes, 119, 461. 8. C. Ante; 606, 7: 

2 Str, 1106. 4 T. R. 297%. -* Caf. Pr, Ci. J. 158. 
(T.R. 234 ? 3 Bur. 1585. 1 H. Rlac. 215. 
Com. Rep. 162. Caf. Pr. 22 Str. 871 Barnes, 133. 
C. B. 61. Barnes, 132. Caf, 4 Bur: 2927- GS | 

temp. Hardw. 204. 7 T. R. 7. S. C. | 

358. but ſee 3 Lev. 60. fon. r 4 Bur. 1928. Per Cu, 

contra, T. 37 Geo, III. Barnes, 136. 
* Caf, Pr. C. B. 14, 157, 2 H. Blac. 277. 

8. 3 Bur, 1585, 6 T. R. 654. 
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had judgment for the coſts de bonis propriit, 


. en 7 is not liable Wen, | : 


— — 
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Executors and adminiſtrators are liable to 
coſts, when defendants, if they plead falſely *; and 
the judgment in ſuch. caſe is, that the coſts be 
levied, of the goods of the teſtator or inteſtate, if 
the defendant hath ſo much thereof in his hands 
to be adminiſtered, and if not, de bonis propriic' 
A bankrupt ſued as executor, pleaded à falſe 
plea, and it being found againſt him, the plaintiff 


after which he obtained his certificate ; and the 


court held, that this judgment for the cofts wa 


not diſcharged by the certificate. But where 
an executor or adminiſtrator pleads plene adni. 
viſtravit, and the plaintiff, admitting the truth of 
the plea, takes judgment of aſers in futuro, the 
defendant is not liable to coſts”. So where in 
executor or adminiſtrator pleads ſeveral pleas to 
the whole declaration, as non aſſump/it and pia: 


, Plowd. 183. Hut. 69,79. where he pleads ples "Re 


8 4 T. R. 648. 7 2 R. niſtra wit preter, and k the ; 


359. plaintiff, admitting the trith 
n Bur. 1368. 1Blac. Rep. of the plea, takes judgment 
400. S. C. Ante, 81, 2. of the aſſets admitted in part, 
Imp. K. B. 428. where and forthe reſidue of aſſets is 


it is ſaid to have been ſo futuro. See Raſt, Ent. 323. 


determined' in the Common 8 Co. 134. 2 . 2206. 
Pleas : and it ſeems that the Sid. 448. GQ. v7; 


edo. 
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alniniſtravit, and one of them is found for him, 
he is entitled to the paſtea and coſts, though the 
other plea be found againſt him, Bur if the 
plaintiff take judgment of aſſets in futuro, upon 
the plea of plene adminiftravit, and go to trial 
upon the plea of non aſſumpfit, he will be entitled 


ſuch caſe, unleſs the deſendant has a good ground 
of defence upon 0 aſſumpfit, it is uſual for 
him to move to withdraw his plea, which the 
court will permit him to do, upon payment of 
coſts “. | t | N 
There being ſtill many caſes, in which the de- 
fendant was not aided by the proviſions of the 
before-mentioned ſtatutes , it was enacted by the 
ſtatute 4 Tac. I. c. 3. that « if any perſon ſhall 
* commence in any court, any action of treſpaſs, 


e e5eione firme, or any other action whatſoever, 


© wherein the plaintiff or demandant might have 


© coſts, in caſe judgment ſhould be given for 
* him, and the plaintiff or demandant ſhall be 


© nonſuited therein, after the appearance of the 
« defendant, or a verdict ſhall' paſs againſt him 
« by lawful trial, that then the defendant, in every 
* ſuch action, ſhall have judgment to recover his 
” 2 Blac, Rep. 1255. 5 
*2 Leon. 9. 3 Leon. gz. Bul. Mi. Pri, 334. 
| v4 « coſts 


to coſts, if he obtain a verdict; and therefore in 
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« cafts againſt the plaintiff or demandant, to be 
tt aſſeſſed and levied in like manner as upon the 
40 23 Hen. VIII. c. 15.“ By the above ſtatute 


the defendant is entitled to coſts; on a nonſuit or 


verdict, in all caſes where the plaintiff would 


have been entitled to them, if he had obtained 


judgment; as in M umpſis, &c, - And though 
the declaration be inſufficient, fo that the plain- 
tiff could not have had coſts thereon, the de- 
fendant is nevertheleſs entitled to eoſts, ſor the 
unjuſt vexation *, But this ſtatute, being framed 
upon the model of the 23 Hen. VIII. c. 1 5. does 
not extend, any more than that; to actions e 
by executors or adminiſtracgrs.* ich 2857 b 

. The ſtatutes which haue been 1 


| toned, as giving coſts to defendants, only relate 


ta caſes where the plaintiff is nonſuited, or has 4 


verdict againſt him. But there are other ſtatutes, 
by which the defendant is entitled to coſts upon a 


nalle projeguiz run. pros e een or 4 


murter. : 


By the F Eli. c. 2. 00 upon reed FAM 
tt out of the court of King's Bench, if the plains 
7 tiff do not declare in three days after bail put 


dia 962, 3. | 175. But fee Cro. Jac. 158, 
s Moor, 625. 1 Bulſt. 189. 9. mb. contra. 

3 Bulſt. 248. Hob. 219. Gilb. C. P. 271. 

Hat. 16, 6. C. Co. Cr. f 
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« in, or if after declaration, he do not proſecute 
« his ſuit with effect, but willingly ſuffer the 


« fame to be delayed or diſcontinued, or he be 


« nonſuited therein, the judges, by their diſere · 
« tions, ſhall award to the defendant his cofts, 
damages, and charges in that behalf ſuſtained,” 
If the plaintiff enter a nolle proſequi, the defend- 
ant is entitled to coſts upon this ſtatute *, But it 
does not extend, any more than the former, to 

actions brought by executors and adminirators* 


in their repreſentative character. 


By the 13 Car. II. ſtat 2. c. 2. { 3. it is en- 
ated, that upon an appearance entered for the 
« defendant by attorney, of the term wherein the 
« proceſs is returnable, unleſs the plaintiff ſhalf 
« put into the court from whence the proceſs 
« ifſued, his bill or declaration againſt the de- 
« ſendant, in ſome perſonal action, or ejectment 
« of farm, before the end of the term next fol- 
« lowing after appearance, a nonſuit for want of 
« declaration may be entered againſt him; and 
« the defendant. ſhall have judgment to recover 
« colts againſt the plaintiff, ro be taxed and 
10 levied? in like manner as upon * 23 Hen, VIII. 
16 c. 15.0“ 


3 T. R. 511. ro. Elia. 69. Cro. Jac. 361. 
And 
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And till further to diſcourage the bringing of 
frivolous and vexatious actions, it is enacted, by 
the ſtatute 8 & 9g V. III. c. 11. § 2. that * if 
« any perſon ſhall commence or proſecute any 
te action, in any court of record, wherein upon 
& demurrer, either by plaintiff or defendant, de. 
«© mandant or tenant, judgment ſhall be given by 
« the court againſt the plaintiff or demandant, 
<« the defendant or tenant ſhall have judgment 
cc to recover his colts, and have execution for the 
« ſame by capias ad /atisfaciendum, fieri facias; or 
« elegit.“ This ſtatute does not extend to de- 


murrers to pleas in abatement 4; nor any action, 


wherein the defendant would not have been en- 


titled to coſts, upon a nonſuit or verdict . 


The plaintiff, we may remember, is not en- 
titled to coſts in a popular action, for the whole 
or part of the penalty, given by ſtatute to a 
common informer, unleſs they are expreſsly 
given him by the. ſtatute . Nor was the de- 
fendant entitled to colts, in ſuch an action, until 
the ſtatute 18 Eliz, c. 5. $3. (made perpetual 


41 Ld. Raym. 337, 1 Salk, * Caf. Pr. C. B. 25. 1H, 
194. 12 Mod. 195. Comb. Blac. 530. but ſee Cal. Pr, 
482. 8. C. 2 Ld. Raym. 992. C. B. 4. contra. 

1 Salk. 194. 6 Mod. 88. Aue, 864. 
© OT | 
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by the 27 Eliz. e. 10.) by which it is enacted, 


that * if any common informer ſhall willingly de- 
« lay his ſuit, or ſhall diſcontinue, or be non- 
« ſyir, or ſhall have the matter paſs againſt him 


« therein, by verdict or judgment in law, the 
« ſaid informer ſhall pay to the defendant his 
« coſts, charges, and damages, to be aſſigned by 


« the court in which the ſuit ſhall be attempted: 


With a proviſo, that “ this act ſhall not extend 


« to any officer, who in reſpect of his office, 


« has heretofore uſually ſued upon penal laws ; 
« nor to any officer, ſuing only for matters con- 
« cerning his office . This act of parliament, 
which ſeems to give coſts upon arreſt of judg- 
ment o, extends to actions brought upon a_/ub/e- 
quent ſtatute ', or one that is repealed*; and 
alſo to actions qui tam, for part of a penalty, as 

well as where the whole is given to a common 
nnn wor it does not extend to actions, 


t 2 Ld. * 1333+ Bul. b mn 367. { 
M. Pri. 334. and fee the > Gil. C. F. nn due 
ſtatute 24 Hen, VIII. c. 8. on 203, | 
which exempts plaintiffs, ſu- 11 Wilſ. 177. 
ing to the uſe of the king, in * Hut. 35, 6. 2 Keb. 106. 
any action whatſoever, from ! Cowp. 366. Say. Coſts, 
the payment of coſts, in caſe 75. 8. C. and ſee 2 Str, 
they be nonſuited, or a ver- 1103. 6 Vin. Abe. 341, 2. 
dic pals agaiaſt them, See 8. C. 


drought 
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brought by the party grieved, upon a m 
ſtatute 

Where there a are ſeveral PPD ako Gio. 
ceed i in the action, the plaintiff may pay: coſts to 
which of them he pleaſes * : And if they fail, 
each of them is anſwerable for the whole coſts, 
Thus, where an ejectment was brought ageinſt 
ſeveral defendants, who defended ſeverally, and 
at the aſſizes one of them confeſſed leaſe, entry 
and ouſter, and had a verdict againſt him, but 
the others did not conſeſs; the court upon ap- 
plication ſaid, the officer muſt tax the ſame coſts 
againſt all the defendants ;| and that if the plain- 
tiff, after he had ſatisfaction againſt one, ſhould + 
take out execution againſt another, the latter 
might apply to the court. 

| Where one of ſeveral defendants ot . 
ment go by default, and the other pleads a plea 
which goes to the whole declaration, and ſhews 
that the plaintiff had no cauſe of action, if this 
plea be found for the defendant who pleaded it, 
he ſhall have coſts; and being an abſolute bar, 
the other defendant ſhall have the benefit of | it 


=: And. 116. 6 Leen, _* a 66. 516. 2 Str. 1203. 
116. 4 Leon. 55. Cro. Eliz, © Bul. Mi. Pri. 335, 6. 
171. Hut. 22. 1 Salk. 50. | | 4 

and 


and ſhall not pay coſts to the plaintiff . But 
where the plea does not go to the whole, but is 
merely in diſtbarge of the party pleading it, 
there the other party ſhall not have the benefit 
of it; but ſhall pay. coſts, ug it be found 
againſt the plaintiff i. 
Before the ſtatute 8 & 9 V. III. c. 11. if ons 
of ſeveral defendants had been acquitted, he was 
not entitled to his cofts ; the courts conftruing 
the former acts to relate only to the caſe of a 
total acquittal, of all the defendants *, This 
being found inconvenient, it was enacted, by the 
fame ſtatute, $-1. that © where ſeveral perſons 
« ſhall be made defendants, to any action of 
« treſpaſs, aſſault, falſe impriſonment, or geione 
tt rm, and any one or more of them ſhall be, 
t upon the trial thereof, acquitted by verdict, 
« every perſon ſo acquitted ſhall recover his 
« coſts of ſuit, in like manner as if the verdict 
had been given againſt the plaintiff, and ac- 
« quitted all the defendants; unleſs the judge, 
before whom the cavſe i is tried, ſhall imme» 


? Co, Lit. 126. | Ceo. Jac- C. B. 107, Pr. Reg. 102. 8.0. 
134. 1 Lev. 63. 1 Sid. 76. % ibid. 1 Will. 89. 
1 Keb. 284. 8. C. 2 Ld. 3 T. R. 656, 

Kaym. 1372. 1 Str. 610. 2 Str. 1005. and ee 
8 Mod, 217, 8. C. Cal. Pr. 3; Salk, 194+. \. 
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« diately after the trial thereof, in open court, 
t certify upon the record under his hand, that 
& there was a reaſonable. cauſe for making ſuch 
tc perſon a defendant,” This ſtatute is confined 
to the particular actions therein mentioned; and 
does not extend to an action of treſpaſs upon the 
caſe *, nor conſequently to an action of zrover*: 
neither does it extend to an action of repleuin . 
When a feigned iſſue is ordered by a court of 
lau, whether it be in a civil or criminal proceed - 
ing, the coſts always follow the verdict, and muſt 
be paid to the party obtaining it. But when a 
feigned iflue.is ordered by a court of equity, the 
coſts do not follow the verdict, as a matter of 
courſe; but the finding of the jury is returned 
back to the court which ordered the iſſue, and 
the coſts there are in the diſcretion of the court"; 


2 Str, 1005. Bertele. (4 T. R. 402) the 
Barnes, 139. court ſtroagly intimated an 
3 Bur. 1284. 1 Blac. opinion, that as feigned iſſues 
Rep. 355- Say. Coſts, 215. were only granted with the 

leave of the court, it would 
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Still and Rogers, 1 Lil. 
P. R. 344. Per Holt, Ch. J. 
Barnes, 130. 1 Wilſ. 261, 
331. Say. Rep. 24. 1 Will, 
324. S. C. and ſee Burt, 
Prac. Excheq. 248, g. But in 
the caſe of Heyſtins v. Ld. 
| 5 


be prudent in fature, when 
they permitted ſuch iſſues to 
be tried, to compel the par- 
ties to conſent, that the coſts 


ſhould be in the diſcretion of 
the court, 
Where 
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Where the iſſue is ordered by a court of law, on 
a rule for an information“, or motion for an at- 
tachment?, the coſts of the original rule or 
motion, do not in general follow. the verdict, 
but only the coſts of the feigned iſſue ; which 
coſts are to be reckoned, from the time when 
the feigned ifſue was firſt ordered and agreed to. 


Yet, where it was ordered, by the conſent-rule, 


that the coſts ſhould, abide the event of the iſſue, 
the court directed the whole coſts to be paid 
under it. 
— YT — ͤ—xu-— 

Having thus ſhewn, in what caſes the parties 
are entitled to coſts, I ſhall proceed to conſider, 
what coſts they are reſpectively entitled to, and 
the means of recovering them, firſt, as berween 
party and party; and ſecondly, as between at- 


 torney and client, with the meaſures to be pur- 


ſued by the latter for taxing them. 

Where the plaintiff recovers Angle damages, 
he is only entitled to ſingle coſts, unleſs more 
be expreſsly given him by ſtatute : But if double 
or treble damages are given by a ſtatute, ſubſe- 


quent to the ſtatute of Glouceſter, in a caſe 


* Say. Rep. 229. 1 Bur. 1 Bur. 604. 5 
603. Say. Coſts, 144. S. C. 2 Bur. 1021. 1 
Say. Rep. 253. | 


BS 
wherein 


— IX. * 
—_— Pf + RS 6.5 — _ - 
* - _ 5 a, 2 * — wh — * * Tl = we 
- 1 Fr A - YI 2 . = 
— CEN — S — 2” LS a — * * * 


2 g 4" #08 | 
— — 2 


— 


2888 


9 COT ne” Fo ROD 


ag 
— K 


r . > rat HSE Se. 
= fats 9 * — — 5 * 8 - 


— 


906 or cosrs. 


wherein Angle damages were before recoverable, | 
the plaintiff is entitled to doable or treble cofts, 
although the ſtatute be ſilent reſpeRing them“; 
as in an action upon the 2 Hen. IV. c. 11. &c,* 
In ſome caſes, double and treble coſts are tx: 
preſsly given to the plaintiff; as upon the game. 
laws, by the ſtatute 2 Geo, III. c. 19. 6 $. 
And wherever a plaintiff is entitled to double or 


treble coſts, the coſts given by the court 4c int 


cremento are to be doubled or trebled, as well 28 


thoſe given by the jury *. But double or treble 
coſts are not to be underſtood to mean, accord- 
ing to their literal import, twice or. thrice the 


amount of ſingle coſts, Where a ſtatute gives 


double coſts, they are calculated thus: 1. the 


common coſts ; and then haf the common coſts. 
If treble coſts, 1. the common coſts; 2. Half 


of theſe ; and then half of the latter *, | 


b Say. Coſts, 228. 
© Ante, 863. | 
©2 Leon. 52, Cro. Eliz. 


382. 3 Lev. 351. Carth. 


297, 321. ' 4 Salk. 208. 1 
Ld. Raym. 19. S. C. 2 Str. 
1048. but ſee 1 T. R. 252. 
Table of Coſts, in priz- 
cipis. This table is a valu- 


able acquiſition to the pro- 


ſeſſion, 4 it contains 4 full 
colled ion of bills of caſts, ad- 
curately drawn, and metho- 
dically arranged, by which 
the prattiſer may not only 
know how to charge for: his 
buſineſs, but may ſee before- 
hand in what order it is to 0 


conducted. 


Double 


% 
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Double or treble coſts are alſo in ſome caſes 
expreſsly given to the defendant ; as in actions 
igainſt pariſh-officers, by the 43 Elia. c. 2. 
{ 19. ; againſt juſtices of the peace, conſtable, 
Kc. by the 7 Jac. I. c. 5. (made perpetual by 
the 21 Fac, I. c. 12. f 2.); for diſtreſſes for 
rents and ſervices, by the 11 Geo. II. c. 19. 
(21, 2.; and againſt officers of the exciſe or 
cuſtoms, by the 23 Geo. III. c. 70. 5 34. and 
24 Geo, III. ſeſſ. 2. c. 47. 535. In theſe, and 
ſimilar caſes, where it does not appear, on the 
face of the record, that the defendant is entitled 
to the benefit of the act, (23 where he pleads 
the general iſſue,) and there is no particular 
mode appointed for recovery of the coſts, the 
proper mode, after a nonſuit or verdict for the 
deſendant, is to apply to the court, upon an 
affidavit of the facts, for leave to enter a ſuggeſ- 
tion on the roll /. And it cannot be done by rule 
of court , unleſs where the plaintiff moves for 
leave to diſcontinue, on payment of coſts ; in 
which caſe, the court may make it part of 
the rule, that. he n pay double or treble 


' 1 Str. 49, 50. Caf; Pr. 8. C. by. Rep. 214+ 3 
C. B. 16. Caf. Temp, Hardw. Wilſ. 442 . 
125. 1d. 138. 2 Str. 1021, 1 Str, 50. 
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a a judgment obtained for them; or by attad- 
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coſts . But where a particular mode is appointed 


by ſtatute, for the recovery of double or treble 


coſts, as by the certificate of the judge who tried 
the cauſe, on the 7 Jag. I. c. 5. there that par- 
ticular mode muſt be obſerved ?: fo that if the 
judge certify, there is no need of a ſuggeſtion; 
and if he do not, it is of no avail, except where 
judgment goes by default“. 

The means of recovering coſts, as ther 
party and party, are by action or execution, upon 


ment, upon a rule of court . Thus in gjefimen, 


where there is a verdict and judgment. againſt 
the tenant, an action may be brought, or execu- 


tion taken out thereon, for the coſts v: but 


where the plaintiff is nonſuited, for the deſend 
ant's not confeſſing leaſe entry and ouſter, the 
leflor of the plaintiff muſt proceed by attach 
ment, upon the conſent-rule . And ſo uber 
the nominal plaintiff is nonſuited upon the 
merits, or has a verdi& and ene 


* 


2 Str. 974. Caf. Temp. * Cal. Tang - 


_ Hardw. 125. 1 2 H. Blac. 248. 


i Vent. 25. Doug. 300% = Run. Eject. 41 
8. 7 T. R. 448. but ſee I. ibid. 1 Salk, 259 
Doug. 308. u. .. . Barnes, nee 
N „ bim, 
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him, the only remedy is by —— againſt 
the leſſor of the plaintiff®, 
In proceeding by Ada, a copy of the 
rule, with the officer's allocatur thereon, ' ſhould 
be perſonally? ſerved, on the party liable to the 
payment of -coſts; and at the ſame time, the 
original rule ſnould be ſhewn to him, and a 
demand of payment made: which demand 
may be by the acting attorney in the cauſe, al- 
though he act in the name of another attorney. 
And if the coſts be not paid, the court, upon an 
affdavit of the circumſtances, will grant an at- 
tachment. - In this court, the rule for an attach- 
ment is abſolute in the firſt inſtance ; and may 
be moved for, on the laſt day of term. 
To aſſiſt the parties in the recovery of coſts, 
they are allowed to deduct or ſet off the coſts in 
one action againſt thoſe in another. This prac- 
tice, however agreeable to natural juſtice, does 
not ſeem to have obtained till lately, in the court 
of King's Bench“: But in the Common Pleas, 
it has been frequently allowed ; and that, not only 
Run. Eje#, 416, 17. Tilly Say. Rep. 95. 

nd Baily, Mich. 6 Geo. II. Fer Buller, Juſt. M. 24 
?3 T. R. 351, Pope v. Geo. III. 

Smith, per Cur, * 5 Bur. 2686, 


11d. ibid. Y 2 Str. 891, 1203. Bul, 
Hubbard v. Herten. H. Ni. Pri. 336. 4 T. R. 124. 


36 G. III. 
X 2 : where 
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where the parties have been the ſame ”, but alſo 
where they have been in ſome meaſure different. 
Thus, a party has been permitted to ſet off : 
ſeparate demand, for coſts payable to himſelf 
alone, againſt a joint demand, for coſts payable 
by himſelf and others*: and he has alſo been 
permitted to ſet off a joint demand, for coſts pay- 
able to himſelf and another, againſt a ſeparate 
demand, for damages and coſts payable by 
himſelf only . But where, in an action of 
treſpaſs againſt four defendants, the plaintif 
obtained a verdict againſt one, and the ather 
three were acquitted, the court would not fuf- 
fer the coſts of the three defendants, who were 
acquitted, to be deducted out of the plain- 
tiff's coſts, againſt that defendant who was 
found guilty ; declaring the motion to be unpre- 
cedented *, Where the application is made by 
the party to whom the larger ſum is due, the 
rule is for a ſtay of proceedings, on acknon- | 

| ledging ſatisfaction for the 4% ſum* ; Bu 
where the leſe ſum is due to the party apply: 
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Barnes, 145. 2 Blac. Rep. $27. S. C. cited z and 
Rep. 826. Say. Coſts, 256. ſee r H. Blac. 217; 657. 

S. C. Bul. M. Pri. 336. ® Barnes, 146. Bul. N. 

* Barnes, 146. but fee Pri. 336. but fee 1 H. Bac. 

Barnes, 130. 23, 217, 657. | 

Say. Coſts, 254. 2 Blac. Zul. M. Pri. 336 
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ing, the rule is to have it dedudted, and for a 
ſtay of proceedings, on payment of the balance. 

As between attorney and client, the former 
may maintain an action againſt the latter, for 
the recovery of his bill of coſts*, But by the 
ſtat. 3 Fac. I. c. 7.4 1. © all attornies and ſo- 
« licitors ſhall give a true bill unto their maſters 
« or clients, or their aſſigns, of all charges 
« concerning the ſuits which they have for them, 
« ſubſcribed with their hands and names, before 
« ſuch time as they or any of them ſhall charge 
a their clients, with any the ſame fees or 
« charges.” Upon this ſtatute it was a good 
plea, to an action brought by an attorney for his 
fees, that no bill had been delivered to the de- 
ſendant /; or the ſtatute might have been given 
in evidence, on non aſſumpſit. But if an attor- 
ney had delivered his bill to the defendant, after 
the arreſt, and before the bill filed, it was well 
enough: and this ſtatute did not extend to at- 


tornies in inferior courts, but only to thoſe in 


d Say. Coſts, 254. and ſee 1 Show. 48. Comb. 126. 8. C. 


4 T. R. 124. .* 1 Show, 338. Bul. NI. 


© Cro, Car. 159, 160. Pri. 145. 

43 Keb. 118, $14. T. f 1 Lil. P. R. x45. but ſee 
Raym, 245. 3 Salk. 19. 1 Str. 633, Caf. Pr. C. B. 
8. C. but ſee Carth. 57. 27. S. C. 
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the courts at Weſtminſter :. It ſhould alſo ſeem, 
that an attorney's bill could not have been taxed, 
unleſs an action was depending thereon *, nor 
without bringing the amount of it into court', 
To remedy theſe manifold inconveniences, it 
was enacted, by the ſtatute 2 Gee. II. c. 23. 
$ 23. (made perpetual by the 30 Geo, II. e. 19 
$ 75.) that © no attorney of the court of King's 
« Bench, Common Pleas, or Exchequer, &c, 
* nor any ſolicitor in Chancery, &c, ſhal 
© commence or maintain any action or ſuit, 
« for the recovery of any fees, charges, or 
« diſburſements, at law or in equity, until the 
« expiration of one month or more, after ſuch 
« attorney or ſolicitor reſpectively ſhall have 
« delivered unto the -party or parties to be 
« charged therewith, or left for him, her or 
« them, at his, her or their dwelling-houſe, or 
te Jaſt place of abode, a bill of ſuch fees, charges, 
« and diſburſements *, written in a common 
c legible hand, and in the Engliſb tongue, except 
de law- terms and names of writs, and in words 
i at length, except times and ſums; which bill 


s Carth. 147. 1 Show. 96. 1 Ve. 451, 2. 
1 Salk. 86. S8. C. I Barnes, 243, I. 123. 
d Salk. 332. 


ce ſhall 
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ſhall be. fubſcribed with the proper 'hand of 
« ſuch attorney or ſolicitor reſpectively. 

« And upon application of the party or par- 
« ties chargeable by ſuch bill, or of any other 
« perſon in that behalf authorized, unto the 
« Lord High Chancellor, or Maſter of 'the 
« Rolls, or unto any of the courts aforeſaid, 
« or unto a judge or baron of any of the ſaid 
« courts reſpectively, in which the buſineſs con- 
« tained in ſuch bill, or the greateſt part thereof 
© jn amount or value, ſhall have been tranſated?; 
t and upon the ſubmiſſion of the ſaid party or 
e parties, or ſuch other perſon authorized as 
« aforeſaid, to pay the whole ſum that upon 
te taxation of the ſaid bill ſhall appear to be due, 
te to the ſaid attorney or ſolicitor reſpectively; 
« it ſhall and may be lawful for the ſaid Lord 
« High Chancellor, Maſter of the Rolls, or any 
* of the courts aforeſaid, or for any judge or 
* baron of any of the ſaid courts reſpectively, 
e and they are thereby required, to refer the ſaid 
* bill, and the ſaid attorney's or ſolicitor's de- 
« mand thereupon, although no action or ſuit 
* ſhall be then depending in ſuch court, touch · 


9 1 Salk, 89, but fee 2 Barnard; 182, Barnes, 122. 
„ ing 
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« ing the ſame, to be taxed and ſettled by the 
tc proper officer of ſuch court, without any mo- 
te ney being brought into the ſaid court for that 
« purpoſe: and if the ſaid attorney or ſolicitor, 
te or the party or parties chargeable by ſuch bill 
ce reſpectively, having due notice, ſhall refuſe or 
te neglect to attend ſuch taxation, the ſaid officer 
« may proceed to tax the ſaid bill ex parte; 
« pending which referente and taxation, no ac- 
„ tion ſhall be commenced or proſecuted, 
te touching the ſaid demand. 
« And upon the taxation and ſettlement 
&« of ſuch bill and demand, the ſaid party or 
« parties ſhall forthwith pay to the ſaid attorney 
& or ſolicitor reſpectivehy, or to any perſon by 
© him authorized to receive the ſame, that ſhall 
ce be preſent at the ſaid taxation, or otherwiſe 
ce unto;ſuch other perſon or perſons, or in ſuch | 
© manner, as the reſpective courts aforeſaid ſhall 
« direct, the whole ſum that ſhall be found to 
& be or remain due thereon, which payment 
te ſhall be a full diſcharge of the ſaid bill and - 
% demand; and in default thereof, the ſaid par- 
« ty or parties ſhall be liable to an attachment 
ce or proceſs of contempt, or to ſuch other pro- 
t e ceedings, 
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e ceedings, at the election of the ſaid attorney 


« or ſolicitor, as ſuch party or parties was or 
« were before liable unto. 

« And if upon the faid taxation and ſer- 
« tlement, it ſhall be found, that ſuch attorney 


« or ſolicitor ſhall happen to have been over- 


« paid, then the ſaid attorney or ſolicitor re- 
« ſpectively ſhall forthwith refund, and pay un- 
« to the party or parties entitled thereunto, or 


* to any perſon by him, her or them authoriz- 


« ed to receive the ſame, if preſent at the ſettling 


« thereof, or otherwiſe unto ſuch other perſon. 
« or perſons, or in ſuch manner, as the reſpec- 
ti tive courts aforeſaid ſhall direct, all ſuch mo-— 


« ney as the ſaid officer ſhall certify to have been 


« ſo overpaid; and in default thereof, the ſaid 


« attorney or ſolicitor reſpectively ſhall, in like 


« manner, be liable td an attachment or proceſs . 


« of contempt, or to ſuch other proceedings, at 
© the election of the ſaid party or parties, as he 
* would have been ſubjett unto, if that act had 
« not been made. 

« And the faid reſpective courts are thereby 
“ authorized, to award the cofts of ſuch taxations 
« to be paid by the parties, according to the 


ti event of the taxation of the bill; that is to 
i 6 ſay, | 


n 


222 ͤ 2 net 


3 N 
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, ſiy, if the bill taxed be leſs, by a ſixth part, than 


& the bill delivered, then the attorney or ſoli- 
it citor is to pay the coſts of the taxation; but if 
« jt ſhall not be leſs, the court, in their diſcte- 


_ « tion, ſhall charge the attorney or client, in re- 


« gard to the reaſonableneſs or unreaſonableneſs 


4c of ſuch bill,” 


But by the 12 Geo. II. c. 13. § 5. © it ſhall 
« and may be lawful to and for every attorney, 
« clerk in court, and ſolicitor, to write his bill 
* of fees, charges, and diſburſements, with ſuch 
te abbreviations. as are now commonly uſed in 
e the Engliſh language; any thing in any former 
« law to the contrary notwithſtanding.” And 
by § 6. the ſaid act of the ſecond year of his 


e preſent majeſty, for the better regulation of 


« attornies and ſolicitors, or any clauſe, matter, 
« or thing therein contained, ſhall not extend to 
ce any bill of fees, charges, and diſburſements, 


ce due from any attorney or ſolicitor, to any other 


« attorney or ſolicitor, or clerk in court; but 
ce that every ſuch attorney, ſolicitor, or clerk in 
c court, may uſe ſuch remedies, for the re- 


« covery of his fees, charges, and diſburſe» 
ec ments, againſt ſuch other attorney or ſoli- 


tc citor, as he might have done before the 
te making of the ſaid act. 


8 | Upon 
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Upon the latter clauſe, there is a caſe in Mil- 
fan's Reports ©, where a judge of this court hav- 
ing made an order, to refer an agent's bill to be 
taxed, and the maſter not having obeyed it, the 
court was applied to, and held that the order 
was irregular; the maſter declaring, that he had 
never taxed a bill for agency. But it is now the 
uniform practice of both courts *, to refer an 
agent's bill to be taxed, upon the defendant's 
bringing into court the ſum elaimed by the 
plaintiff, It is not neceſſary, however, that ſuch 
2 bill ſhould be ſigned or delivered, before the 
commencement of an action o. And where bu- 
ſineſs has been done by an attorney, for a client 
who afterwards becomes himſelf an attorney, the 
former need not deliver a bill ſigned, in order to 
recover his colts *, 9 | 
If the whole bill be for conveyancing , it can- 
not be taxed. But if uny part of an attorney's 
bill be for buſineſs done in court, the bill muſt 
be delivered a month before the action is brought, 


= i Wilf. 266. Peake, Caf. Nj. Pri. t, 2. 

" Doug. 199, 200. and the P'Eſp. Caf. Ni. Pri. 420. 
caſes there cited in aotis, 4M. 12 Geo. II. Anon. 
(roome v. Symonds, E. 35 G. K. B. Barnes, 141, 2. C. B. 
III. and ſee Bul. M. Pri. 145. 

9 Doug, 199. is min | 


otherwiſe | 
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otherwiſe the plaintiff cannot recover*, And 
where an attorney had delivered two ſeparate bills, 
one of which was for fees and diſburſements in 
cauſes, and the other for making conveyances, 
a rule was made- for taxing both*. And fo, 
where it was moved, that the maſter might 
be directed to tax thoſe articles in an attorney's 
bill, which related to conveyancing and parlia- 
- mentary buſineſs, the reſt being for management 
of cauſes in the court of King's Bench, Lord 
Mansfield ſaid there was no doubt but the maſter 
might tax the whole; that he recollected a caſe, 
where the fees paid to a proctor, for buſineſs 
done in the eccleſiaſtical court, made part of the 
bill; and it was determined, that as the whole 
bill had been referred to the maſter, he might 
tax that part of it. The court will refer an 
attorney's bill to be taxed, though all the buſi- 
neſs was done at the quarter-ſeflions *; and in 
ſuch caſe, an aQion cannot be maintained for the 
amount of the bill, unleſs it be ſigned, and de- 
livered a month befpre the bringing of the 
action . | | 


r 6,T. R. 645. * 4 T. R. 496. but ſee I. 
* Say, Rep. 233. Say. 124. Barnes, 122. contra. 
Coſts, 320. 8. C. 5 T. R. 694. 


t Doug. 199. in notis. 


14 Where 


RS. AC AA 55 ace 
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Where it is neceſſary to deliver a bill of colts, | 
it muſt be left with the client“: But it is not. 
neceſſary for the executor or adminiſtrator of an 
attorney, to deliver a bill of coſts, for buſineſs 
done by his teſtator or inteſtate, before the com- 
mencement of an action“; the ſtatute 2 Ges. Il, 

c. 23. F 23, being confined to actions brought 
by the attorney himſelf, and not extending to his 
perſonal repreſentatives. And in the court of 
Common Pleas, they will not ſuffer ſuch a bill to 
be taxed 7 : But in the court of King's Bench it 
is P's for there, the bill may be referred 
to be taxed, on the defendant's undertaking to 
pay what is due. An attorney delivered his bill, 
and after his death, application was made to tax 
it, and above a fixth part was taken off; it was 
moved that the executrix might pay the coſts, 
but the court held ſhe ſhould not, for the words of 
the act, 2 Geo. II. c. 23. f 23. impoſe them upon 
the attorney or ſolieitor only, and the executrix 


zs not to blame, if ſhe ſtand upon his bill, or 


make out one from his books 


* 1 H. Blac. 290. 1 Salk. 89. 2 Str. 1056. 
* 1 Barnard, K. B. 433. Say. Colts, 324, 5. Imp. K. 
Andr, 276. Caſ. Pr, & B. B. 482. 
58. 22 Str. 7, 1056. 827. Cots, 
Barnes, 119. 122, 327» 
Before 
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Before an attorney's bill has been ſettled and 
paid, it may be taxed, as a matter of courſe, at 
any diſtance of time*. But after it has been 
ſettled and paid, and the payment has been long 
acquieſced under, the court will not refer it to be 

taxed as a matter of courſe ®. So, where a bond 
had been given for the debt, five years before, 
and the vouchers had been delivered up, the 
court would not refer the bill to be taxed, ſay- 
ing, an attorney at this rate could never be ſafe*, 
And it is a general rule, that an attorney's bill 
cannot be taxed, at the trial of an action brought 
upon it, nor after verdictꝰ; for if the buſineſs was 
really done, (which muſt be proved at the trial,) 
the delay of the defendant, for more than a 
month, in objecting to the quantum, is an admif- 
fion that he thinks it to be reaſonable.” But 
though an attorney's bill has been ſettled arid 
paid, yet the court, ander ſpecial circumſtances, 
will refer it to be taxed; for the client may by 
_ affidavit ſhew, that the buſineſs charged was nes 
ver performed, or that the charges are fraudu- 
tent: And where that is the caſe, neither pay- 


b Per Car. T. 34 Geo. III. Reg. 37. S. C. | but ſee 
© Say, Coſts, 323, Doug. 1 Barnard. 144, 5. 
199. hag * Doug. 199. K. B. Barnes, 
4 Caſ. Pr. Co B. 109. Pr. 124 Go B. 
| ment 
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ment nor a releaſe, nor a Judgment for the 
money due, will preclude the court from having 
the bill taxed*, It may alſo be taxed, though 
there was a ſpecial agreement, between the attor- 
ney and his client, that the former ſhould be paid 
for his time, at a certain rate by the day, beſides 
his expences ?; or though he has obtained a war- 
rant of attorney from. his client, for confefling 
judgment for the money due-upon his bill, and 
has entered up judgment thereupon ®. 

The ſtatute 2 Geo, II. c. 23. F 23. only requires 
the delivery of a bill, for the bringing of an 
ation; and therefore though an attorney cannot 
bring an action on his bill, till it has been deli- 
vered a month, that circumſtance is not neceſ- 
ſary to enable him to ſet it off: But he muſt not 
produce it at the trial by ſurpriſe : It is ſufficient 
in ſuch caſe, to deliver the bill time enough, for 
the plaintiff to have it taxed before the trial. 

If an attorney refuſe to deliver a bill to his 
client, the latter may compel him, by taking out 
a ſummons before a judge ; and if the attorney, 
on being ſerved therewith, do. not attend, an order 


f Say, Coſts, 323. Doug. nard. K. B. 164. contre, 
199. S. P. and ſee 2 Atk, n Say. Coſts, 3322. 


295. . Doug. 199. in nat it. 
8 Say, Coſts, 321, 2 2 Bar- | 
will 
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will be made for delivering it within-e-reaſonable 

time *. If he till neglect to deliver it, the order 
ſhould be made a rule of court; and of- ſerving 

the ſamez and making afßdavit· thereof the court 
on motion will grant an attachment. be bill 
being delivered, the client may apiphmafora - 
Judge's ſummons, -40-ſhew- cauſe hit A ,ę 
not be reſerred to the proper aſſicer tos tuned 
vpon which an order will he made, the: iE 

dertaking to pay what ſhall appear to bd, 
ſoch taxation . IL the attorney, JogopumMend; 
an order Will be made of courſe un the -- 
Common. Please, the client cannot have gu- 
mons fog delivery aſ h. bil and taniag ti · 
gether s. It ns fotmeriy neoeſſaryy in cht 

court, to have three appoimments in caſt he 
attorney did not attend, before the rafter d 
proceed ex parte. But by a late tule Y gh 
tc every appointment o be made hy thtmaſterʒ 
&© the party on om the ſame is ſerved, ſhalf*” 
te attend ſuch appointment, withobt waiting ſor 

« a ſetond; or 15 default thereof, the maſter 


a i= «= wu „„ f- 2 oh... ww 
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« ſhall proceed ox porte on the firſt appoint- 
« ment.” 

f « ban pare of the bill be taken of, the 
(6, the coſts are in the diſcretion of the coure*. 
la the exerciſe af this diſcretion, however, the 
courts are governed by the ſtatute: And accord- 
ingly, the cafts of taxation have been always re- 
ciprocally given to the client or attorney, as & 
ixth part has, or has not been taken off. „ 

To aſſiſt the ateorney, ia recovering his coſts, 
he has 2 lien for the amount of his bill, upon the 
deeds, papers, and writings in his bands, belong- 
ing to his client ; and until that be paid, the 
court will not order them to be delivered op- 
Nor can an attorney be changed by his client, 
vithout leave of the court, or order of a judge, 
on pay ment of his bill, to be taxed by the proper 
officer ', An attorney has alſo a lien on the 
money recovered by his client, for his bill of 
coſts:, If the money came. to his hands, he 
o Fee the ſtatute. r + Lil. P. R. 1432. zr. 
? Barnes, 118, 147, 8. but N. 27g. 
lee 2 H. Blac. . Lil. P. A. 141. Doug 217. 
14 T. R. 124. Doug. tog. t 3 Atk. 720. 4 T. R. 124. 


5- but ſee 14, 194.0, and ſee 2 P. Was. 460. 
Vor. IT, oth | 1 Vez. 
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may retain it, to the amount of his bill; he may 
ſtop it in tranſitu, if he can lay hold of it: If he 
apply to the court, they will prevent irs being 
paid over, till his demand is fatisfied". And 
Lord Mansfeld declared he was inclined: to go 
ſtill further, and to hold, that if the attorney give 
notice to the defendant, not to pay the money 
tecovered by his client, till his bill be ſatisfied, a 
payment by the defendant, after ſuch notice, 
would be in his on wrong, and like paying a 
debt which has been aſſigned, after notice 
Accordingly it has been holden, that if the de- 
fendant's attorney pay to the plaintiff the debt 
and coſts recovered, after notice from the plain- 
tiff 's attortiey not to do fo, till his bill has been 
firſt ſarisied, the former is liable to pay over 
again to the latter, the amount of his lien on 
ſuch debt and coſts of the ſuit *. And ſo, where 
the defendant applies to ſer off the debt and coft 
in one action, againſt thoſe in another, the court 
will not ſuffer it to be done, until the attorney! 


2 Vez. 25. 2 Str. 1126. Doug. 104. 1H. Bl 
3 Bur. 1313. as to the lien of 122. 
officers of the court, arid their * Doug. 238. 
xemedy for the recovery of 6 T. R. 361. 
coſts. „ | | 

bil 
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bill be firſt diſcharged *. But the court will 
not go beyond theſe limits: And therefore 


where the defendant, not having had any notice 


to the contrary, compromiſed the debt and coſts 
with the plaintiff, before his attorney had been 
paid, the court would not oblige the defendant to 


- 


pay him. 9 2 Mt; % 4 41% a. h | 


1,T, f. 123, 4 '6T. R. cours, and fee 1H, Blac. 23 | 


156. but ſee 2 Ble. Rep. 217. | 
326, Say. Cots; 254. 8. C. Doug. 238. 81 
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; A r judgment Ligned *, ef lr int 


may in general, at any time ai yer 
and a day, and whilſt the parties continue te 


ume, take out execution againit the body, lands 


or goods of the defendant ; provided there be no 
writ of error depending, or r agreement to the 


contrary ®. 


There are ſome caſes however, in which exe- 
cution cannot be taken out without leave of the 
court; L as where, in actions on A'policy of aſl 
rahce; there is 4 verdi& for the Plaintiff againſt 


one of ſevetal Under. writers, and the reſt hare 


entered intb the conſolidation rule, and agreed u 
be bound by by it* o. where, upon a reference to 
'arbicratibn, it aged that à verdi& ſhall be 
taken for the plathriff's ſecurity, and an award i 
afterwards trade in in his favour . So where In 


ef2 O Ss 0 90 * O1HE a3 * 


And even before. it is Hardw. 53. Ante, 475: 
entered. Gilb. C. P. 24. © Ante, 404, 532+ 
Apw of Executions, 43. 41 Salk. 84. Barnes, 5h 
Un Mod. 20, Cal. temp. Ante, 749, 50. * 
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gement, the landlord is admitted to defend on the 
tenant's non-appearance, and judgment is there- 
upon ſigned againſt the caſual ejector, with a ſtay 
of execution till further order, the leſſor of the 
plaintiff having fi |, muſt apply to the 
court for leave to take execution; and in 
ſuch caſe, if a writ of error be brought by the 
landlord, it may be ſhewn for cauſe, and A be 
a ſucient reaſon, againſt taking out executign*: 
but if the, landlord omit the opportunity ol ſhew- 
ing it for cauſe, the execution is regular, and 
cannot be ſet aſide .. It alſo ſeems to be proper, 
where there has been already an execution, in an 
action of debt on bond, for the payment of an 
annuity, to apply to the court for. leave q take 
out another execution, for. ſubſequent arrears *. 

Where ſeveral actions are brought againſt dif- 
ferent parties, for the ſame debt, as upon a bail- 
bond, promiſſory note, or bill of exchange, each 
party is liable to an execution for the whole debt, 
and the coſts of the atign againſt himſelf ; but 
neither of them is liable to the coſts of the 
ations, againſt the other defendants *, And in 
ſuing out execution in actions upon a enden 


*2 Str. 1241. 8 2 Blac. Rep. uu. 
' 2 Bur. 757. Arte, 451. 
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we have ſeen, that it is uſual to apportian the 


gebt and. coſts in the original action, amongſt 
the different defendants, ſo as to levy a part on 
each, together with his own coſts. 

In an action of debt on bond for a penalty, the 
ſheriff may be directed to levy the ſum ſecured by 
the condition, together with the damages and caſts 
recovered by the judgment, and all ſubſequent coſts 
of the execution, &e.; which direction is vvally 
indorſed on the writ; But in other actions, he can 
only levy the ſum recovered by the judgment. 


There are four different kinds of execution; 
ficſt, by eri or levari facias, againſt the deſend- 


ant's goods; ſecondly, by elegit, againſt his 


goods, and a moiety of his lands; and thirdly, 
by extend! facias, or extent, againſt the whole of 
his lands, or in ſome caſes againſt his body, 
lands and goods; fourthly, by capias ad Jatiſ- 
faciendum, againſt his perſon, Theſe are Judicid 
writs, iſſuing out of the court where the record- 
Is, upon which they are grounded ; and there- 
fore when a record is removed here, from 2 
county-palatine, or other court, by writ of error, 
aud the plaintiff is nonproſſed, this court will 
| a Ante, 159, 

. | award 
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award execution k. So if proceedings are re- 
moved out, of the county- court, or other court 
rot of record, by-writ of falſe, judgment, and the 
plaintiff is nonproſſed, the execution ſhall iſſue 
out of the court above“; but in the latter caſe, . 
a ſcire facias ſeems to be neceſſary v. 

The plaintiff having ſued out one, writ of exe- 
cution, may, before it is executed, abandon that 
writ, and ſue, out another of a different ſort: Or 
he may have ſeveral- writs, of the /ame ſort, run- 
ding againſt the deſendaat or his goods, at the ſame 
time, in different counties. But after the exe- 
cution of one writ, the plaintiff cannot ſue out 
or proceed upon another, of the ſame or a dif- 
ferent ſort, until that which has been executed is 
returned; and then, if a part only be levied - 
upon a Feri facias, the plaintiff may- have an 
alias fieri facias, or other execution for the re- 
mainder ; or if the capias ad ſatisfaciendum be 
rendered ineffectual, by the death or eſcape of 
the defendant, the plaintiff may have a new 
wit for the whole: And he may ſue out and 
execute ſeveral elegits, for lands in different 
counties, | 

k 2 T. R. 657. and ſee 112. tit. Faux-judgment, 6. 


the ſtat, 33 Geo. III. c. 68. u IA. Bro. Bre v. Jud. 2c6, 
Bro. Abr. tit. Executions, 318, 320. 
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A eri or levari facias is a common law exe- 
cution; and, except in a county- palatine, is 
directed to the ſneriff of the county where the 
action is laid, commanding him chat of the 
goods and chattels ofcthe deſendant, in his baili- 
wick, he cavſe to be made or levied the ſum re- 
covered, and hæve it heſore the king at Weſt 
minfter, (by bill, 9s; by original, whereſoever, 
&c.) on the return day. In point of ſorm, it 
ſhould invariably,' purſue the judgment and 
therefore it has been heiden. that Adpotial exe- 
cution is not warragtefl h- A genere judgment”, 
This writ ſhould beergſed in term imme % on 
a day aſter the judgment i, ori may he ſuppoſed 
to have been given: And as gheigudgment re- 
lates in law to the firſt day of the tetim wherein 
it is ſigned, it ſeems that the ferefacies may be 
teſted on any day in that term? ; and it ſhould 
be made returnable in tem- time, on a day cet 


tain by bill, or by vrigtnal; on 4 general return- 


day. If it be teſted q, or returnable, out of 


term, or in an n _ it be returnable 


. W's ONE ion An a} d 8 
: = Appied. Chap. XLI. - ? 1 Cromp. 372. 
[A]: = 4 2 Salk. 700. 
21 T. N. 80. 06 Davey v. Hol faverth 
6 T. R. 525. 7 T. R 25. and another, T. 13 Ov. Ul. 
nme KO EI | 
«1 Gai 7 


yy a 8» R3__ A oo 


th 
I. 
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on a general return-day , it is void, or at leaſt 
erroneous and may be quaſtedꝭ or. det aſide on 


motion, #ogether. with the proceedings that have 
been had under it. A writ: of eri facias may 


be amended, by adding broaltering the teſte or 
return . 1% 3G dbemod 07 d, g e 
At common law, che frri fatiar had relation 
to its he; and bund the defendant's"goods 
ſtom that tiene: 80 that if the deſendunt had 
aſterwards fo! the goods, though 51d nde und 
for a valuable cobfſideration, they were ill Habe 
to be taken n execution, into whoſe hands ſoe ver 
they emen. This relation bing produktive 
of great miſchief to purchaſers,' was taker} da 
by the ſtatute 29 C. II. c. 3. r. which 
enacts that no wrig. of Feri ſasias, or other 
« writ o6+execution, ſuall bind the property of 


it the goods, againft! whom: ſuch urit ofoxe- 


«cutibn. iso ſued forth but from: che time that 
« ſuch vrit ſhall be delivered to theydheriff, 


c under- ſheriff, or corone, to be etecuted; 


« and ſor the better manifeſtation of the ſaid 
time, the ſheriff, under-ſheriff and coroners, 

1 Will. 165. Bo Co. 171. Cro. Ek. 174» 
*t Say, Rep. 12, Davey v. 440. Cro. Car. 149. 2 Vent. 


Ho 4 
"i 24 VEeo. III. K. B. 1 Lev. 174. 


or ib and another, 218, 7 T. R. 31, z. butſce 
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their deputies and agents, ſhall upon the te- 
« ceipt of any ſuch writ, (without ſee for doing 
« the ſame, ) indorſe upon the back thereof, 


« the day of the month or year whereon he or 
<© they received the ſame.” But neither before 
this ſtatute, nor ſince, is the property of goods 
altered, but continues in the defendant, till exe- 
cution executed. The meaning of theſe words, 
« that no writ of execution ſhall bind the propetty, 
« but from the delivery of the writ to the ſheriff,” 
is, that after the writ is ſo delivered, if che de- 
ſendant make an aſſignment of his goods, unleſs 
in market avert, * ſheriff may take them in 
execution “. 1 : 
his ſtatute, being 4K in favour of pur- 
chaſers, does not alter the law as between the 
parties: therefore, if the execution be teſted in 
the defendaat's life-time, it may be taken out”, 
and executed *, after his death. Ang the ſheriff 
deriving his authority from the writ, it has been 
y 2 Eq. Caf. Abr. 381. R. 20. Aliter, if the exe- 
and ſee 1 Ld. Raym. 252. cution be teſted after the de · 
v 1 Ld. Raym. 695. Com. fendant's death, 6 T. R. 
Rep. 117. Bunb. 271, 12 368. | 
Mod. 5. 2 Ld. Raym. 850. * Gilb, Exec. 15, 16. Law 
7 Mod. 95. S. C. and fee of Exec. 46, Cro. Elia. 181. 
3 P. Was. 399. and the 1 Mod, 188. Comb. 33. 


caſe of Finch v. the Earl of Pr. Reg. boſe 7 T. R. 20. 
anne. Id. in notis, 7. T. 
holden, 
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helden, that if the plaintiff die, after a fieri facies 


| ſued out, it may be executed notwithſtanding z 


and his executor or adminiſtrator ſhall have the 
money “: Or if the plaintiff has made no ex- 
cutor, or adminiſtration is not committed, the 
money muſt be brought into court, and there 
depoſited, until, &c, * 
The king is not bound by this ſtatute*: And 
therefore an extent at his ſuit, (till binds from the 
teſte, or fiat of, the baron on which it iſſues *. 
And as between different plaintiffs, if two writs 
of execution are delivered to the ſheriff on the 
ſame day, he ought to execute that firſt, which 
was firſt delivered *, except it be fraudulent, and 
then he ought to execute the other ©; and the 
court on motion will not aſſiſt the plaintiff in 
the ſecond execution*®*, But if the ſheriff levy 
goods in execution, by virtue of the writ laſt 
delivered, and make fale of them, whether the 
laſt writ was delivered upon the ſame, or a ſub- 
ſequent day, the property of the goods is bound 
by the ſale, and the party cannot ſeize them by 


7 Cro, Car. 459. 1 Sid. 29. d Bunb. 39. Gilb. Rep. 
2 Ld. Raym. 1073. 1 Salk. 222. 2 Str. 754. 8. C. 


322. S. C. | 2 Blac. Rep. 1251. 
* Noy, 73. 2 Ld, . 21. R. 729. 
1073. ä 4 1 Will. 44. 


2 3Atk, 779. 41 a 1 T. R. 79. 
virtue 


dy - the ſheriff on this writ. Money in the 
meriff s hands, belonging to the defendatit, may - 
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virtue of bis execution fitſt delivered : but he 
may have his remedy againſt the ſheriff nu 
„By this writ, the ſheriff has authority to lleiat 
and qell every thing that is W ehattel, belehgiag 


to m deſendant i except his neceſſary Wedring 
apparel ? RN has even been holden, that I the 
de ſendant have two gowns, the ſheriff may fell 


one of them. And he may ſell lcuſts or terms 
ſos years, and frufus induſtriales, uz dotn grow. 


ingz which goes to the executor'; or fixtures 


which may be removed by the tenant “: but 
fſurnaces; or apples upon trees, which belong to 


the frechold, and go to the heir, cannot be ſold 


be taken in execution v: But the ſheriff cannot 
take bank · notes, & c. nor goods pawned, or 
gaged for debt; nor goods demiſed or letten for 
years; nor goods diftrained *, or taken and in 


amen the went pos former execution”; 


*S 


12 14, {EA roy tb , 1 Gilh Ea 19. 


Salk. 320. Carth. 419. 8. O. * 1 Salk. 368. 3 Atk. 13. 

and 7 the caſe 5 Rybor 1 Gib. Exec. 19. 

v./Pectbam, 1 T. R. 73.  ® Doug. 231. 

107 it. " Caf. temp. Hardw. 53. 
r Gilb. Exec. * 3 Co. ® Back Abr. tis. Exec. 352. 


12. » Show. 173. 3 Mod. 236. 
„ Comb. 356. be 
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| e e eee e ſold, ee 


writings a, &&. we yh 

In aſſigning a term . EW RARE 
taken in execution, it is not neceſſary for the 
ſheriff to ſtate in the aſſignment, the particular 
intereſt which the defendant has, for he may noe 
be able to come at the preciſe knowledge of it ; 
but it is ſufficient for him to ſtate, that the de- 
ſendant is poſſeſſed of the premiſes, ſor a term 
of years, yet to come and unexpired, and to aſſign 
all his intereſt therein generally ; and it is more 
prudent in the ſheriff to ſtate the intereſt in this 
way, for. if he attempt to ſtate it particularly. and 
fail, the vendee will not have a good title. It 
is ſaid, that if a, ſheriff,, on a fiers facias, ſell 2 
leaſe or term. of an houſe, he cannot legally put 
the party out of poſſeſſion, and the vendee ia; 
but the vendee mult bring his ejeAment *, This 
however muſt, be underſtood of a forcible expul- 
ſion ; for it has been determined, that under a 
feri facias, the ſheriff may juſtify expelling the 
defendant peadhedly , or in other words, if the 
defendant will conſent to 20 our, the ſheriff may 
put the vendes in poſſeſſion, If the deſepdaar, 


83 * Send. 3s. II. ibid. 3T-R. 294 
Co, 74 Cro. Kli. 2 Show. 85. 
384 e. | *3T.R. 292. 


ſubſe- 
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ſubſequent to the delivery of the vrit to the 
ſheriff, make an aſſignment of a leaſehold eſtate, 
the judgment - creditor need not bring à ſet in 
equity to eome at the eſtate, by ſetting aſide the 
aſſigument; but may proceed at law to fell the 
term, and the vendee, who is generally a friend of 
the plaintiff, will be entitled at law t6 the poſſeſ. 
ſion, notwithſtanding ſuch aſſignment”, Where 
the defendant has only an equity of redemption, 
in a leaſchold eſtate, it ſeems that an etetution 
will not affect it, as the legal eſtate is in the mort- 
gagee : The plaintiff 's only remedy in that caſe, 
is by filing a bill in equity, to redeem the eſtate, 
by paying off the S e * Wer es que on 
the mortgage ”. 
The ſheriff, upon this writ, — uke any 
goods which have been frautulently fold; or con- 
veyed away by the defendant; and a pricicipal 
badge of fraud is the defendant's continuing in 
poſſeſſionꝰ: For if a man ſell goods, and Rl 
continue in poſſeſſion, as viſible owner of them, 
ſuch ſale is fraudulent and void as againſt cre- 
ditors 7. So if a creditor by feri facias, ſeize 


Y 3 Atk. 739. | Twine's caſe, 3 Co. 81. 
v 14. ibid. oo Godb. 161. 
x Gilb, Exec, 15. and ſee 7 Prec. in Chan. 286, 7. 


the 
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the goods of the debtory and ſuffer them to re- 
main long in the debtor's hands, and another 

creditor obtain a, ſubſequent. judgment and exe - 
cution ; it has been determined often, that this is 
evidence of fraud in the firſt creditor, and the 
goods in the hands of the debtot remain liable *, 
So where it was proved, in an action ſor a falſe 
return, that the warrant upon afieri facias was 
dice&ted to three perſons, as ſpecial bailiffs ; that 
the plaintiff's attorney was preſent at the time 
of executing it, and ordered one of the perſons to 
uſe the defendant kindly, and not to take any of 
his houſehold goods, for that his, landlord would 
ſoon be in the country, and pay the debt; and 
thereupon another of the perſons rede round the 
farm, and grounds, and ſaid, L /eize all this 
« corn and cattie, and took ſome account there - 
of, for the uſe of the plaintiff; afterwards,. the 
landlord ſued out a. fiers facias, and the ſheriff's 
bailiffs not being in poſſeſſion of the goods, un- 
der the ſormer writ, nor having left any body for 
them, he got his execution executed; and there 
was no proof that he promiſed to pay the plaiou- 
tiff; it was leſt to the jury, upon this evidence, 
whether the firſt execution was intended to be, or 


e Prec, in Chan, 286, 7. 1 Vez. 245, 486. 
i | was 
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was really executed ; and the jury thought it 
was not, and gave a verdict for the ſheriff which 
was afterwards confirmed by che cu, on 2 
motion for a new trial *, | 
But if the defendant ſell his goods Sond fide, 
and for a valuable conſideration, before the deli- 
very of the wfit to the ſheriff, they cannot be 
taken in execution; and though he fell them 
fraudulently, yet if they be afterwards fold to an- 
other bond fide, they are not liable to be taken in 
the hands of the ſecond vendee*. And if A. in- 
debted to B. and C., after being fued to judg- 


ment and execution by B., go to C. and volun- 


tarily give him a warrant of attorney to confeſs 
judgmene; on which judgment is immediately 
entered, and execution levied on the farne day on 


which B. would have been entitled to execution, 


and had threatened to ſue it out; the preference 
ſo given by A. to C. is not unlawful nor fraudu- 
lent, withia the meaning of the ſtatute _ 
c. 5. 

In an action againſt one of two partners, the 
meriff muſt ſeize all their joint property, becauſe 
the moieties are undivided ; for if he ſeize but a 


* 1 Will, 44. 23 T. R. 235. 
b Godb. 161. | 


moiety 2 
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moiety, and ell that, the other vil have a right to 


moietyroſ that moiety; but he muſt ſeixe the 
whole, and ſelſꝭ a moiety thereof undivided; and 
the vendee will be tenant in common wich the 
other" partner i. ONES; ntfs tf; 11 vets 
On-a firs fills, the ſheriff” is bound at hs 
peril to take only the goods of the deſendant: and 
therefore if he take the goods of à third per- 
bn, though the plaintiff affure him they are the 
the deſendant's, he is a treſpaſſer; for he is" ob- 
Iged at Nis port to take notice whoſe the goods 
e. And if he doubr; whether the goods ſhewn 
him are the deſendant's, he may ſummon a jury, 
& bene efſe, to ſy Hirnſelf*: This will juſtify. 
the ſheriff in returning, if it be ſo found, that the 
defendant has wo goods within his bailiwick; or 
if it be found that he has; will mitigate damages 
in an action of treſpaſs, provided the goods 
hould afterwatds turn out not to be the deſend- 
ant's, . And' as this is not a proceeding immedi- 
ately from the court, but merely to indemnify 
the ſheriff, in making his return to the writ, the 
court will not ſet aſide the inquilition of a Jurys | 


©1 Salk. 392. ani fe x Ld. * Dalt. dher. 106 Gilb. 
dym. 871. Comb. 217. Exec. 21. Bac. Abr. tit. Exec. 


Com. Rep. 277. Cowp. 449. 352. 4 T. R. 633. ow 7 
Doug. 650. T. R. 177. 
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ſummoned by the ſheriff to inquire, in- whom the 
property of goods ſeized by him _—_ a feri 
facias, is veſted', . 

As the: ſheriff cannot take the ws of a third 
perſon, ſo if the defendant become bankrupt be. 
fore the delivery of the writ to the ſheriff, or as 
it ſhould ſeem, before it is actually executed?, 
the ſheriff cannot legally take or diſpoſe of them, 
after notice of the act of bankruptcy, and of : 
commiſſion ſued out or docket ſtruck: For pr 
Holt, Ch. J. if a writ of execution be delivered 
to the ſheriff againſt A. who becomes bankrupt 
before it is executed, the execution is ſuperſeded; 
conſequently, the property of the goods is not 
abſolutely bound, by the delivery of the writ to 
the ſheriff *®, But if the ſheriff ſeize and fell the 
goods, before he has notice of an act of bankrupt- 
cy, &c. he is excuſed '; and if he ſell them after 
| ſuch notice, though he may be ſued in rover 
yet he is not liable to an action of treſpaſs ', Ai 
execution againſt the goods of a bankrupt, taken 
our after his: certificate is ſigned, but before it 


16 T. R. 88. | Rep. 829. 8. P. 
1 1 Lev. 173, 4. 1 Barr. 20. 1 Nac. Re. 
d. Raym. 252. and 65. 8. C. 
2. Caſ, Abr. 38 17. 11 T. R. 475. 


1 * * 205. 2 Blac, 


0 , J 
: * 44 . 
© - * 4 
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allowed, is valid ®: And where a defendant was 
taken in execution, under ſimilar circumſtances, 
and paid the debt and coſts to the ſheriff, the 
court on application refuſedto relieve him®. 

On a fieri facias againſt a huſband, it ſeems 
that the ſheriff cannot take in execution goods 
veſted in truſtees before marriage, for the benefit 
of the wife. And on a fleri facias againſt an 
executor, for his own debt, the goods of the teſ- 
tator, in the hands of the defendant, cannot be 
taken in execution . If the action be brought 
for the debt of the teſtator, the judgment is uſu- 
ally for the debt or damages and coſts, to be 
levied of the goods and chattels of the teſtator, 
in the hands of the defendant, if he hath fo 
much thereof in his hands to be adminiſtered, 
and if he hath not, then the cofts to be levied 
of his own proper goods *: In ſuch caſe, the 
method is, for the plaintiff to ſue out a fieri facias 
de bonis teſtatoris fi, Sc. et fi non, de bonis pro- 
priis, according to the judgment* ; upon which 


* T. R. 361, and ſee but ſee 2 Vern. 239. 4 T. R. 


1 Blac, Rep. 400. 638, 9. 
" Neatly and Eaglcton, E. 4 T. R. 621. 
24 Geo. III. K. B. 114. 648. 7 T. R. 359. 


o Cowp. 432. 3 T. R. 618. Cro. Eliz. 886. Append. 
and ſee Co. Lit, 35 1. . n. 1. Chap. XLI. [BJ. | 
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the ſheriff either returns nulla bona generally, or 
nulla bona and a devaſtavit by the defendant”, 
On the former return, the plaintiff muſt proceed 
by /cire fieri inquiry *, or action of debt upon the 
judgment, ſuggeſting a devaſtavit: On the lat. 
ter, he may have execution immediately againſt 
the defendant, by capias ad ſatisfaciendum, or 
Jeri facias de bonis proprits ®, 

The ſheriff, upon a Feri facias, cannot juſtify 
breaking open the outer door of a dwelling- 
houſe” ; but if that be open, he may break open 
an inner door“: And as goods may be diſtrained, , 
ſo it ſcems they may be taken in execution, 0 
through the windows, if open. When the of- 
ficers are once in the houſe, they may break open 
any chamber-doors, or trunks, for executing the 
writ?, A ſeizure of part of the goods in a houſe, 
by virtue of a Feri facias, in the name of the 
whole, is a good ſeizure of all * : And the ſhetiff, 
by the ſeizure, has ſuch a property in the goods, 
that he may maintain zre/pa/s or trover, againſt 


s T he/. Brev. 116, 17. Ap- 5 Co. 93. Gilb. Exec. 17, 18. 
pend. Chap. XLI. [C]. Cowp. 1. 

t Lil, Ent. 664. v Comb. 17. 

w Theſ. Brev. 46, 7. 122, * 1 Rol. Abr. 671, 
125. Append. Chap. XLI. Vz Show. 87. 
[D]. * 1 Ld, Raym, 725. 
118 Ed. IV. 4. pl. 19. 
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the defendant or a third perſon, ſor taking them 
way“. And he may fell them after the return 
of the writ, and even after he is out of office, with- 
out a venditions exponas *. 

But, before the removal of the GPU the 
ſheriff ſhould take care, if the defendant be te- 
nant of the premiſſes on which the goods are 
taken, that the landlord is ſatisfied what, if any 
thing, is due to him, not exceeding a year's rent, 
For by the ſtatute 8 Ann. c. 14. F 1. © no goods 
te or chattels whatſoever, lying or being in or 
« upon any meſſuage, lands or tenements, which 
« are or ſhall be leaſed for life or lives, term of 
« years, at will, or otherwiſe, ſhall be liable to 
« be taken by virtue of any execution, on any 
© pretence whatſoever, unleſs the party, at whoſe 
te ſuit the ſaid execution is ſued out, ſhall before 
* the removal of ſuch goods from off the ſaid 
e premiſes, by virtue of ſuch execution or extent, 
* pay to the landlord of the ſaid premiſſes, or 
* his bailiff, all ſuch ſum or ſums of money, as 
* are or ſhall be due for rent for the ſaid pre- 
© miſſes, at the time of the taking ſuch goods or 


* Gilb. Exec. 15. 2 Saund. S. C. 1 Salk. 32g. 1 Vez. 
47- 2 Ld. Raym. 1073. 196. 5 
d Cro, Jac. 73. Yelv. 44- 


44 3 6 bnd 
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« chattels, by virtue of ſuch execution, provided 
ce the ſaid arrears of rent do not amount to 
© more than one year's rent; and in caſe the 
« ſaid arrears ſhall exceed one year's tens; then 
<« the ſaid party, at whoſe ſuit ſuch execution 
te is ſued out, paying the ſaid landlord, or his 
te bailiff, one year's rent, may proceed to exe- 
© cute his judgment, as he might have done 
te before the making of this act; and the ſhe 
ce riff, or other officer, is thereby empowered and 
te required to levy, and pay to the plaintiff, as 
te well the money ſo paid for rent, as the execu- 


ce tion money.” 


Provided always, chat nothing in this at 
t contained ſhall extend, or be coaſtrucd to 


«extend, to let, hinder or prejudice: her ma- 


« jeſty, her heirs or ſucceſſors, in the levying, 
<« recovering, or ſeizing any debts, fines, penal- 
« ties or forfeitures, that are or hall be due, 
e payable or anſwerable to her ſaid majeſty,” 
&c.* | | | | 
This ſtatute extends to all manner of execu- 
tions for the ſubje&, upon judgments for the de- 
fendant as well as the plaintiff; and the land- 
lord is entitled to his whole rent, without deduc- 


£&8, and ſee Bunb. 5, 269. 4 2 Will. 140. 


tion 
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tion of poundage . But after he has lrad one 
year's rent paid him, he is not entixled to another, 
upon a ſecond execution /; and the ground land- 
lord is not within the act, where there is an exe- 
cution againſt the under-lefſee®; The goods of 
a tenant ate liable to a year's rent, notw,ithſtand- 
ing an outlawry im a civil ſuit i „And where a 
ſheriff's officer, being in poſſeſſioncof the tenant's 
effects, under an outlawry, made A diſtreſs for 
rent, and ſold the goods fo diſtrained; and after- 
wards the outlawty was reverſed it way ruled, 
that the officer was liable to pay the produce of 
che goods to the landlord, in an action for money 
had and received *. But a commiſſion” of bank- 
rupt is not PE ALT as'an execuri6n within this 


ſtatute; and as the landlord, on the one hand, 


may diſtrain for his whole rent, even after an 
aſſignment and ſale by the alfignees; before the 
goods are removed off the premiſſes, ſo, on the 
other hand, if he ſuffer the goods to be removed, 
vichout diſtraining, he muſt in general come in 
for his rent pro ratd with the other creditors i. 

If the ſheriff remove the goods, without ſatisfy- 


* 1 Str. 643. V/ T. R. 259. 
f 2 Str. 1024. i See 1 Atk. 103, 4. 
8 14. 787. r 
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ing the landlord; he is liable to an action, which 
may be brought by the exetutor or adminiſtrator 
of the landlord“; but in order to maintain an 
action, there muſt be a demand made of the 
rent, before the goods are removed *: Or, inſtead 
of bringing an action, the landlord may move the 
court, that he may be paid what is due to him, 
out of the money levied, if ſufficient for the pur- 
poſe, or otherwiſe ſo much as it will ſatisfy *. 
On the return-day of the eri facias, the ſhe- 
riff may be called upon by rule, to return the 
writ; and if he do not return it, or offer a rea- 
ſonable excuſe, the court will grant an attachment 
againſt him. But if the property of the goods 
be diſputed, which frequently happens on a com- 
miſſion of bankrupt, &, the court, on the ſog⸗ 
geſtion « of 2 reaſonable doubt, will enlarge the 
time. for the. ſheriff's making his return, till the 
right be tried between the contending parties, ot 
one of them has given him a ſufficient indemnity, 
And accordingly in a late caſe, the court, upon 
the application of the ſheriff, enlarged the time 
for his making.a return to a writ of Heri facies, 


. oF 2 Wilf. 140. 1 Cromp. 381. 


d. 97. 


Barnes, 199, 211. 
v Caf, imp. Hardw. 255. | 
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upon ſuggeſtion of a reaſonable doubt, whether 
the goods ſeized under the writ, were not cover- 
ed by an extent afterwards iſſued at the ſuit of 
the crown for malt- duties, for the purpoſe of in- 
ducing the plaintiff to go into the court of Exche- 
quer, and there conteſt the queſtion of right with 
the crown, in a more eligible manner than in this 
court“. 

The returns mathe made by the ſheriff to 
a eri facias are, firſt, nulla bona, which is either 
general, that the defendant has na goods in his 
bailiwick, whereof he can cauſe to be made the 
ſum directed to be levied, or any part thereof? 
or ſpecial, with this addition, that the defendant 
is a beneficed clerk, having no lay-fee within his 
bailiwick e; or ſecondly, eri fect, or that the ſhe- 
riff has cauſed to be made, of the defendant” $ 
goods, the whole or a part of the money, which he 
has ready to be paid to the plaintiff* ; or thirdly, 
that he has taken goods of the defendant, to a cer- 
tain amount, which remain in his hands for want 
of buyers“. 

If the ſheriff return, on a Feri facias, that the 
defendant has no goods in his bailiwick, the 
plaintiff, if it be true, may have an alias eri fa- 


7 T. R. 174. 
o Append, Chap. XLL. [LE]. 
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 tias?, and after that, if neceſſary, a pluries v into 


the ſame county; or he may have a teftatum feeri 
facias into a different county, ſuggeſting that the 
defendant has goods there“: And a zteftatum 
may be awarded into Wales, or a county- pala- 


tine. But if it be not true, the plaintiff may 


maintain an action againſt the ſheriff for a falſe 
return, And where the ſheriff returns nulla 
Zona, and there is a recovery againſt him for his 
falſe return, that veſts no property of the goods 
in him or the plaintiff; but they remain in the 
defendant, and are liable to any Is. execu- 
tion for his debt. 

The plaintiff cannot regularly ſue out a Feri 
facias, into a different county from that where the 
action is laid, without a te/tatum® ; nor a teſta- 
tum, without a previous Feri facias . But the 
award of a ſeſtatum on the roll, is ſufficient to 
warrant a Feri facias, into a different coun- 


ty”; or if a fieri facias be ſued out into 
one county, when it ſhould have been a 79, 


7 Append. 8 XLI, * 2 Vern. 239. 


LFI. 7 v 2 Blac. Rep. 694. Palle 
414. [G]. and Elliſen, H. 25 Geo. Ill. 
Au. H]. K B. 3 T. R. 657. 


»Cro. Jac. 484. and ſee 1 3 T. R. 388. 
Lev. 256, 291. T. Raym, » Barnes, 196, 7. and ſee 
206, 2 Saund. 193. Prac. Reg. 210, 12. 
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tatum, without any original Feri facias, and the 
plaintiff afterwards ſue out an original eri facias, 
the court will permit the party to amend the 
former, on payment of coſts* ; and they will nat 
ſet aſide a teftatum, ſued out without an original 
feri facias to warrant it, if the plaintiff aftet- 
wards ſue out ſuch original feri facias, and get 
it returned and filed, fo as to be able to produce 
it on ſhewing cauſe”, though à writ of error has 
been previouſly brought. So where the -re- 
cord was produced in court, on which an original 
capias ad [atisfaciendum was entered, with the 
ſheriff's return thereto, the court permitted the 
plaintiff to ſue out and ſeal an original capias 24 
ſatisfaciendum, to warrant a feſtatum into a differ- 
ent county, And it is faid, that the feri facias 
on which the feſtatum is founded, is returned of 
courſe by the attornies - themſelves, as origin - 
als are*. In all continued writs, the alias or 
tefatum muſt be teſted the day the former was 
returnable ©; and if a Feri facias iſſue to the 
ſheriff, returnable on a general return-day, and 
he at that day return nulla bona, a teſtatum Feri 

ty R649. < T. R. 2732. 
Iz Salk, 589, 90. Barnes, 6 T. R. 450. 


200, 201, 8, 9, 11. 3 T. R. 7 Salk. 5 90. 
383, 657. | © 14. 699. | 
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facias may iſſue on the day following, and exe- 
cution thereon will be good; for though, on 
meſne-procels, there can be no tefatum, till the 
guario die poſt, yet it is otherwiſe in writs of exe- 
a for on theſe the party has no a in 
court © 

27 ihe anal. raven alle Joni, pads 
defendant is a beneficed clerk, having no lay-fee, 
there goes a levari facias to the biſhop of the 
dioceſe wherein the benefice is, commanding 
him to levy the ſum recovered, of the eccle- 
fiaftical goods and chattels of the defendant*, 
This writ is ſimilar to a Feri facias; and the 
biſhop, who is in nature of a temporal officer, 
or eccleſiaſtical ſheriff, may ſeize and ſell the 
profits of the benefice': But he muſt return 
fieri feci, and not ſequeſtrari feci, upon this 
_ writ*. He may alſo, like the ſheriff, be called 
on by rule to return the writ ; and if he make a 
falſe return, will be liable to an action“. Upon 
this writ, the biſhop or his officer makes out a 
ſequeſtration, directed to the churchwardens, or 


«4 T. Jon. 200. 8 1 Str. 87. 

e Gilb. Excc. 26. Bac. Abr. h Gilb. Exec, 26. and fee 
tit. Exec. 360. Append, Chap. 1 Salk. 320. 1 Ld. Raym. 
XI. I. [k]. SOR SH 

f 2 Mod. 257, 8. | 
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vpon a proper ſecurity, to perſons of the plain- 
tif's own appointment, requiring them to ſe- 
queſter the tithes, and other profits of the bene- 
fice' ; which ſequeſtration ſhould be forthwith 
duly publiſhed, by reading it in church during 
divine ſervice, and afterwards at the church door, 
and fixing a copy thereon; for where a ſequeſ- 
tration was made out, and not publiſhed while 
the writ was in force, but was ſtayed in the re- 
giſter's hands, by deſire of the plaintiff's at- 
torney, the court held, that it had no priority, 
25 againſt other ſequeſtrations, afterwards made 
out and duly publiſhed ; but that if it had been 
publiſhed, the execution would have taken effect, 
and muſt have been firſt ſatisfied, notwithſtand- 
ing it was then returnable *. It is ſaid, that this 
writ of ſequeſtration muſt be renewed every 
term ': but it ſeems, that if the writ be laid and 
executed, - before the day of the return, the 
meſne- profits may be taken under it, after the 
writ is returnable, otherwiſe not”. 


| Burn, Eccleſ. Law, tit. 1 Cromp. 359. 
Sequeftration, 3 V. 317. Ap- 1 Cromp. 345- 
pend, Chap, XLI. [IL J. © Burn, Eccleſ. Law, tit. 
t Legafficke v. Biſhop of Sequeſtration, 3 V. 317+ 
Etter, E. 22 Geo, III. K. B. 
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If eri feci be returned, the plaintiff may pro. 
ceed againſt the ſheriff for the money, by tule 
of court, or action of debt founded on his re. 
turn; or, though no return be made, an action 
of debt, account or aſſumpſit, will ſtill lie againſt 
the ſheriff, or his executors, for the money 
levied": And in ſuch an action, the defendant 
cannot plead the ſtatute of limitations; for 
though, till the writ be returned, it 1s not a 
matter of record, yet it is founded upon a fe- 
cord, and has a ſtrong relation to it. If a pan 
of the money only be levied, the plaintiff may 
have a fieri facias for the reſidue ? ; and the fiſt 
writ muſt be returned, before a ſecond execution 
can be taken out; for that muſt be grounded on 
the firſt writ, and recite that all the money was 
not levied thereon: But if upon the firſt, all the 
money had been levied, the writ need not have 
been returned, for no further proceſs was neceſ- 
fary*: And if nothing be levied on the firſt writ 
it need not be recited in the ſecond, 

If the ſheriff return, that he has taken goods, 
which remain in his hands for want of buyers, 
the plaintiff may ſue out a writ of venditiui 


" Cro, Car. 539. 2 Show. P? Append.Chap. XLI. [1]. 
79. 281. 2875 Exec. 250 q4 1 Salk. 318. Gilb, Exec. 
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exponas, reciting the former writ and return, and 
commanding the ſheriff to expoſe the goods to 
ſale, and have the monies ariſing therefrom in 
court, at the return of it“. If goods are not 
taken to the value of the whole, the plaintiff 
may have a venditioni exponas for part, and a 


feri facias for the reſidue, in the ſame writ* ; 


and it ſeems, that a venditioni expenas may be 
directed to the new ſheriff, where the old one 
returns, that he has taken goods, which remain 
in his hands for want of buyers. But the more 
uſual way of proceeding, in ſuch caſe, is by writ 
of diſtringas to the new ſheriff, commanding him 
to diſtrain the old one, till he ſell the goods“, 
&c, Of this writ there are two ſorts; the firſt, 
which is the more ancient, commands the ſheriff, 
to whom it is directed, to diſtrain the late ſheriff, 
ſo that he expoſe the goods to ſale”, and cauſe 
the monies ariſing therefrom to be delivered to 
the preſent ſheriff, in order that ſuch ſheriff may 
have thoſe monies in court, at the return “. 
The other writ, which is the moſt uſual *, is to 


r Append. Chap, XLI. » Append. Chap. XLI. 


(M]. [0]: 
* Theſ. Brev. 305. Ap- r Gilb. Excc. 21. 
pend. Chap. XLI. [N]. » 34 Hen. VI. 36. 
t 2 Saund. 343. * 6 Mod. 299. 
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| diſtrain the late ſheriff, to ſell the goods, and 
have the money in court himſelf”, 

If the writ of Feri facias, &c. be irregular, 
the defendant may move the court to ſet it aſide, 
and that the goods or money levied may be re- 

ſtored to him. A third perſon, whoſe goods are 

taken under it, may alſo move the court, to have 
them reſtored. But if the right be not clear, 
the court will leave him to his action againſt the 
ſheriff; or they will ſometimes direct an iſſue for 
trying it, and retain the money in court, to abide 
the event of the trial, | 

Upen an erroneous judgment, if there be a re- 
gular writ, the party may juſtify under it, till the 
judgment be reverſed ; for an erroneous judgment 
is the act of the court * : And the party need not 
ſer forth in his plea, that the writ has been re- 

turned. But if the judgment or execution be 
irregular, the party cannot juſtify under it, for 
that is a matter in the privity of himſelf or his 
attorney: And if the ſheriff or officer, in ſuch 
| caſe, join in the ſame plea with the party, he 
ſorfeits the benefit of his defence *. The ſhetiff 
or officer however may juſtify under an irregular 


Y Raſt. 164. Theſ. Brev. 323. S. C. 
go. Of. Breu. 45 21d. ® x Str. 50g. 
Raym, 1074, 5. I Salk, * Id. ibid. 
judg- 
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judgment, as well as an erroneous one; for they | 
ue not privy. to the irregularity : And fo as the 
writ be not void, it is a good juſtification, hows 
ever irregular, and-the purchaſer will gain a title 
under the ſheriff; for it would be very hard, if 
it hould be at the peril of the purchaſer, under 
1 feri facias, whether the proceedings were re- 
gular or notꝰ. But a juſtification by the ſheriff 
or officer, under a returnable proceſs, is ill, with- 
out ſhewing a return of it; and if the plaintiff 
join with the officer, there muſt be judgment 
zainſt both. Where the plaintiff has exe- 
cution, and the money is levied and paid, and 
he judgment is afterwards reverſed, there, be- 
cauſe it appears on the record that the money is 
paid, the party ſhall have reſtitution without air 
acias, and there is a certainty of what was loſt; 
otderwiſe where it was levied, but not paid, for 
then there muſt be a./cire facias, ſuggeſting the 
matter of fact, viz. the ſum levied, &c.:- But 
where judgment is ſer aſide after execution for 
regularity, there needs no /cire INE te- 
itution, but an attachment ſhall be . granted 
pon the rule, for contempt, if there be not a 
ſtitution !. 


i Vez. 198. 4 2 Salk. 588. 
©2 Str. 1184. | 
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When the ſheriff has taken goods upon a fen 
factas, to the amount of the ſum directed to be 
levied, the defendant is diſcharged, and may 
plead it in bar to an action of debt, or ſir: 
facias, upon the judgment“: But where two 
perſons are jointly and ſeverally bound, and exe- 
cution is had againſt one of them, and his goods 
are ſeized, but not ſold, this cannot be pleaded 
in an action of debt againſt the other obligor; 
becauſe it is no actual ſatis faction. 


After a. eri facias, if the plaintiff be not ſati. 
fied, he may have an elegit againſt the goods > 
the defendant, and a moiety of his lands t, ora 
capias ad ſatisfaciendum againſt his perſon ; or 
he may ſue out either of theſe writs in the firſ 
inſtance. 

An elegit is founded on the ala Vein. 1. 
(13 Edw. I.) c. 18. by which it is enafted 
« that when a debt is recovered or acknor- 
« jedged in the king's court, or damage 
te awarded, it ſhall be in the election of him who 
c ſues for ſuch debt or damages, to have a wit 


29 Ld. Raym. 1073. I Salk, f 14. ibid. 2 Show. 394 
322. 8. . | 4 Append. Chap. XLI. IF. 
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« to the ſheriff, for levying the debt of the lands 
« and chattels, or that the ſheriff deliver to him 
« all the chattels of the debtor, (except his oxen, 
« and beaſts of the plough,) and a moiety of his 
land, until the debt be levied, by a reaſonable 
price or extent; and if he be evicted, he ſhall 
« recover by writ of novel diſſeiſin, and after- 
« wards by writ of re. diſſeiſin, if there be occa- 
« fon.” The writ we are now ſpeaking of, 
lies againſt peers of the realm, as well as others ; 
and alſo againſt executors : and adminiſtrators, 
upon a devaſtavit returned”: But it lies not 
againſt an heir, till his full age; and therefore, 
on a ſcire facias brought againſt him, the pare/ 
ſhall de mur, becauſe he may have a good plea 
to bar the execution, which might be miſ- 
pleaded . This writ may be ſued out after a 
year, without a ſcire facias, upon awarding an 
elegit on the roll, and continuing it down by 
vicecomes non miſit breve*; and the plaintiff 
may have elegits awarded into as many different 
counties as he pleaſes, withour being under the 
neceſſity of ſuing out refatums ', But it is ſaid, 
that if he award an elegit into one county, and 


d 1 Cromp. 346. | i Cromp. 346,352. Law 

! Gilb, Exec. 58. of Exec. 208. 

*Carth. 283. | = | 
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extend the lands upon that writ, and afterward 
file it, he is barred, and cannot ſue out an l 


into another county *. 

Upon this writ, the ſheriff is to 0 1 
jury, who are to make inquiry of all the goods 
and chattels of the debtor, and to appraiſe the 
dame, and alſo to inquire as to his lands and 
tenements. The goods and chattels being ap- 
praiſed, are to be delivered to the plaintiff, at 
the price ſet upon them®; and in this reſpect, 
an elegit differs from a Feri facias, upon which 
the ſheriff cannot deliver the goods, though he 
may ſell them, to the plaintiff®, If the goods 
and chattels are ſufficient to ſatisfy the plaintiff's 
demand, the ſheriff ought not to extend the 
lands ?, but otherwiſe he may extend them: And 
he may not only extend a moiety of the lands, 
properly fo called, but alſo of a reverſion -, or 
rent-charge iſſuing out of land*; and by the 
29 Car. II. c. 3. lands, &c. held in ruſt. may 
be extended, 'in the hands of truſtees, for the 
debt of ceſtui que truſt. But copybold lands ate 


m ; Cromp. 346, 352. Law Abr. tit. Exec. 352. 
of Exec. 287. but ſee Gilb, 4% 1 Cromp 346. '2 Ink 


| Exec. 53. 395. 
Bac. Abr. tit. Exec. 449, = Gilb. Exec. 38. 
_ © Gilb, Exec. 33. * 14. 39. Moor, 33. 


PI Ld. Raym. 346. Bac - 
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not extendible *; nor a rent»ſeck *, advowſon in 
croſs , or glebe belonging to a parſonage or 
vicarage”. A term for years may be either ex- 
tended, or ſold as part of the perſonalty : If it 
be extended, the plaintiff is accountable for all 
the profits he receives out of the term, upon 
ſuch extent ; and if he receive the debt out of 
ſuch term, before it expires, the defendant ſhall 
be reſtored to the term itſelf , but otherwiſe he 
ſhall keep the term, and not account for the 
profits of it“. 

No notice is given of executing an elegit*. 
And if there are no lands, the ſheriff need not 
uke or return an ingusfition? ; but otherwiſe an 
Inquiſition muſt be taken and returned, deſcrib- 
ing the lands with convenient certainty ©; and 
after it is taken, the ſheriff muſt deliver a moiety 
to the plaintiff, by metes and bounds ©: If he 
do not, the return is ill, and may be quaſhed for 
uncertainty*; and if the defendant be joint- 


t 1 Rol. Abr. 888. 3 Bla, 1 Cromp. 363. 


Com. 419. 83 Ser. 874. 
Cro. Elia. 656. © Moor, 8. Com. Dig tir. 
r Gilb. Exec. 39 Exec. (C. 14). Append. 
' 14. 40. 5 Chap. XLI. [Q. 
*$ Co. 19h. | 4 Dalt. Sher. 135+ 
7 Gilb, Exec. 35. © © Carth, 453. 
* 14, 37 | 
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the judgment-roll being no more than a nen- 


259. S. C. 10, 11. Run. Zieg. 117. 
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tenant, or tenant in common, it ought to be 
ſpecially alledged in the return. But it has been 
adjudged, that upon an elegit, the ſheriff is not 
bound to deliver a moiety of each particular 
tenement and farm, but only certain tenement, 
&c. making in value a moiety of the whole!, 
If he deliver more than a moiety, the execution 
is void *, | 

It was formerly uſual, for the ſheriff to deliver 
aual poſſeſſion of a moiety of the lands: But 


he now only delivers legal poſſeſſion, and in 


order to obtain actual poſſeſſion, the plaintiff 
mult proceed by egjeFment ©; in which he muſt 
not only prove the judgment, and by the judg- 
ment-roll, that an elegit iſſued and was returned, 
but he muſt alſo prove the writ of elegit, by: 
true copy thereof, and the inquiſition ' thereon; 


for it is the elegit, and inquiſition upon it, which 


carve out the term, and give the right of entry, 


randum, that the elegit iſſued and was returned“. 
After an elegit, if lands be duly extended, 
and delivered to the plaintiff, he cannot after- 


f Hut. 16. iz Eq. Caſ. Abr. 38 
£ Doug. 472. $ To A 
d 2 Salk. 563, 4. 1 Vent, * Gilb. Evid. (by Loft) 
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wards have any other ſpecies of execution, 
unleſs in caſe of eviction ; when he may pro- 
ceed, in the methipd pointed out by the ſtatute 
IWeftm. 2. or, if he be evicted out of all the 
lands, he may ſue out a ſcire facias upon the 
ſlatute 32 Hen. VIII. c. 5. to have a new writ 
of execution, for what remains unſatisfied : But 
if he be evicted out of part only, or of the whole | 
but for a time, as by a prior judgment, ſo that 
the extent is ſtill continuing, there is no remedy 
by this ſtatute . If the defendant has no lands, 
and the goods are not ſufficient to ſatisfy the 
plaintiff, he may have a capias ad ſatisfaciendum 
after an elegit ®: And a void elegit or inquiſi- 
tion, being as none, will not prevent the plaintiff 
from having a new elegit, without a ſcire facias, 
though it be after the year“. 

A queſtion having ariſen, in the court of 
Chancery, whether, upon an elegit, the plaintiff 
could be allowed intereſt beyond the penalty of a 
judgment, Lord Hardwicke was of opinion, that 
at law, upon a judgment entered up, the penalty 
is the debitum recuperatum, and the ſtated da- 
mages den the n ; but if the creditor 


| Co. Lit. 70 b. Gib. 1451, S. C. 
Erec. 57, 8. | _ _ ® Gilb, Exec. 54. 
® Str. 226, 2 Ld. Raym. We 
Aa 4 do 


"a 962 or EXECUTION, 


do not take out an execution againſt the per. 
ſon of the debtor, or his perſonal eſtate, but ex. 
tend the lands by elegit, whiah the ſheriff does 
only at the annual value, and much below the 
real, the creditor holds guou/que debitum ſatiſ. 
faftum fuerit, and at law the debtor cannot, 
upon a writ ad computandum, inſiſt upon the 
creditor's doing more than account for the ex» 
tended value; but if the debtor come into 4 
court of equity for relief, this court will give it 
him, by obliging the creditor to account for the 
whole that he has received; and as a perſon who 
comes for equity muſt do equity, will direct the 
debtor to pay intereſt to the. creditor, even 
though ic ſhould exceed the principal: And he 
| ſaid, he remembered very well, upon Serjeant 
. Whitaker's inſiſting, before Lord Chancellor 
Cowper, that this would be repealing the ſtatute 
of }/eftminſter, his Lordſhip ſaid, he would not te- 
peal the ſtatute, but he would do complete juſtice, 
by letting the creditor carry on the intereſt upon 
his debt, as he was to account for the whole he 


had received. 


— — — 


An extendi facias or extent lies in the follow- 
ing caſes ; firſt, on a judgment in an action of 


3 Alk. 517, 18. and ſee Amb, 520, 1. | 
_ 
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dedt againſt an heir, on the obligation of his 
anceſtor; ſecondly, on a ſtatute-merchant or 
ſtatute-ſtaple, or recognizance in nature of a 
ſtatute-ſtaple z and thirdly, for the debt of the 
crown. ä 

We have before ſeen, that in debt againſt an 
heir, on the obligation of his anceſtor, the judg- 
ment for the plaintiff is general, for the debt and 
damages, or /pectal, directing them to be levied 
of the lands deſcended*, On a general judg- 


ment, the execution may be general alſo, againſt 


the defendant, his goods and  chattels, or a 
moiety of his lands, by capias ad ſatisfaciendum, 
feri factas, or elegit *: But where the judgment 


is ſpecial, the execution is ſo likewiſe, by a writ - 


in nature of an extent, to levy the debt and 
damages of all the lands deſcended*.' And it 
ſeems that on a general judgment, although the 
plaintiff may have execution by elegis of a 
moiety of all the heir's lands, yet may he alſo 
at his election ſurmiſe, that the heir hath certain 
lands by deſcent, aud pray to have execution of 
the whole of them: For if the plaintiff had not 


5 Ante, 850. r 14. ibid. OF. Brev. 83, 


12 Rol. Abr. 71. and ſee 4. Append. Chap. XLI. 


Vin. Abr. tit. Heir, (D]. Bac. [R]. 
Abr. tit. Heir ana Aucglor, (H). 
| this 
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this election, he might be a loſer by the general 
writ of elegit, upon which he could have only a 
molety in execution, inaſmuch as the heir might 
not have any other lands except thoſe deſcended”, 
A ſtatute-merchant is a bond of record, ac- 
knowledged before the mayor of London, or 
chief-warden of ſome other city or town} or 
other diſcreet men for that purpoſe choſen and 
ſworn, or before one of the cleiks of the ſtatute. 
merchant, purſuant to the ſtatute of An 
Burnel, 11 Edw. I. enforced and amended by 
the ſtatute 13 Edw. I. ſtat. 3. de mercatoribus, 
This recognizance 1s to be en.cred by the clerk 
on a roll, which muſt be double, one part to 
remain with the mayor or chief-warden, and the 
other with the clerk, who ſhall write vb his 
own hand a bill obligatory, to which a ſeal of the 
debtor ſhall be affixed, together with the ſeal of . 
the king, for that purpoſe appointed *, | 
The ſtatute- ſtaple is a bond of record, acknow- 
ledged before the mayor of the ſtaple, in the 
preſence of the conſtables of the ſtaple, or 
one of them, purſuant to the ſtatute 27 Edw. 
III. ſtat. 2. c. 9. To this end, the ſtatute re- 


* 


* 2 Rol. Abr. 72. Bac. Bac. Abr. tit. Execution, 
Abr. tit. Heir and Anceſtor, (H). (B). 


quires 
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quires that there ſhall be a ſeal ordained, which 
ſhall remain in the cuſtody of the mayor of the 
ſtaple, under the ſeals of the conſtables; and 
that all obligations made on ſuch recognizances, 
ſhall be ſealed therewnh *. This ſecurity was 
only defigned for the merchants of the ſta- 
ple, and for debts on the ſale of merchandiſes 
brought thither ; yet in proceſs of time, others 
began to apply it to their own purpoſes, and the 
mayor and conſtable would take recognizances 
from ſtrangers, ſurmiſing that they were made 
for the payment of money, ' for merchandiſes 
brought to the ſtaple: To prevent this miſchief, 
the parliament in the 23 Hen. VIII. reduced 
the ſtatuce-ſtaple to its former limits, and laid a 
penalty of 40/. on the mayor and conſtables, 


who ſhould extend the benefit of the ſtatute to 


any but thoſe of the ſtaple. But though the 
ſtacute 23 Hen. VIII. c. 6. deprivtd them of 
this benefit, yet it framed a new ſort of ſecurity, 


Bac. Abr. tit. Execution recognizances taken accord - 
(B). By the ſtat. 27 Eliz, c. ing to the 23 Hen. VIII. 
4. 57, 8. the whole tenor and c. 6. who is to enter the 
contents of all ſtatutes - mer - ſame ſtatutes in a book pro- 
chant and ſtatutes-ſtaple mall, vided for that purpoſe; other- 
within fix months after they wiſe they are made void, ag 
are acknowledged, be entered againſt ſubſequent purchaſers, 
in the office of the clerk of * 


to 


— — any * 
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to be uſed by all perſons, known by the name 
of a recognizance on the 23 Hen. VIII. or a 
recognizance in the nature of a ſtatute-ſtaple, 
ſo called, becaufe this act limits and appoints 
the ſame proceſs, execution, and advantage in 
every particular, as is provided for the ſtatute- 


3 


ſtaple”. 
A recognizance therefore in nature of a ſtatute- 
ſtaple, as the words of the a& declare, is the * 


ſame with the former, only acknowledged before 


other perſons; for as the ſtatute runs, the chieſ- 


Juſtices of the King's Bench and Common Pleas, 


and each of them, or ig their abſence out of 
term, the mayor of the ſtaple at Weſtminſter 
and the recorder of London jointly together, ſhall 
have power to take recognizances for payment 
of debts, in the form ſet down in the ſtatute". 
In this, as in the former caſes, the king appoints 
a ſeal to atteſt the contract, and each of the 


Juſtices ſhall have the keeping of one ſuch ſeal, 


and the mayor and recorder another of the 
like print and faſhion; and every obligation 
made and acknowledged before either of the 


. juſtices, or the mayor and recorder, muſt be 


ſealed with the ſeal of the conuſor, the king's 


„ Bac. Abr. tit. Execiitien, » Stat. 23 Hen, VIII. c. ö. 
(B). 92. 
ſeal, 
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ſeal, and the ſeal of the chief-juſtice, or ſeals of 
the mayor and recorder before whom it is taken, 
who are likewiſe obliged to ſubſcribe their 
names. Beſides this, a clerk was appointed to 
make, write and enrol all obligations thus ac- 
knowledged, and at the requeſt of the conuſee, 
his executors or adminiſtrators, to certify ſuch 
obligations into chancery under his ſeal?. 

The ſtatute-merchant having the ſeal of the 
conuſor, beſides the king's ſeal, the conuſee may 
waive the execution given by the- ſtatute 13 
Edw. I. and uſe it as an obligation, by bringing 
an action of debt thereon : So, for the ſame rea- 
ſon, may the conuſee on the 23 Hen. VIII. 
c. 6. the recognizance having the ſeal of the 
conuſor to it, But it is otherwiſe of a ſtarute- 
ſtaple, becauſe the king's ſeal only is affixed 


thereto,” without that of the party, which is ab- 
ſolutely neceſſary in all obligations at common 
law *. 


* Stat, 23 Hen. VIII. c. 6. Bac. Abr. tit. Execution, 
93. (B); and for a ſuller account 
Y Id. 5 4, 5. ; and for the of theſe ſecurities, the dif- 
mode of enrolling theſe re- ferences between them, and 
cognizances, and certifying the mode of proceeding there- 
them into chancery, ſee the on, ſee Bac. Abr. tit, Execu- 
ſtatutes 23 Hen. VIII. c. 6. ien, (B). Com. Dig. tit. 
F4, 5. 8 Geo, I. c. 25. Statute-Merchazt. 

91, 2, 
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The firſt proceſs upon a ſtatute-merchant, 
after it was forfeited, and certified into chancery, 
was a writ of capias fi laicus, direQted to the 
ſheriff, commanding him to take the body of 
the conuſor, if a layman, to ſatisſy the debt *, 
And if the ſheriff returned upon this writ, that 


the party was dead, or not found in his baili- 


wick, a writ iſſued to extend the lands *, which 
might be made returnable in either bench; and 
the ſheriff might thereupon deliver the lands, 
&c. to the. conuſee, upon a reaſonable extent, 
without the delay or charge of a liberate ©, If 
the conuſor was a clerk, the ſheriff was directed 
to levy the debt of his moveable goods and 
chattels *. | | 

On a ſtatute- ſtaple, or recognizance in nature 
of a ſtatute-ſtaple, if the conuſor cannot be 
found within the ſtaple, nor his goods to the 
value of the debt, the firſt proceſs, after the cer- 
tificate under ſeal in chancery, is to take body, 
lands and goods, all in one wiit; in which re- 
ſpect it is preferable to the-ſtatute-merchant, as. 
being a much ſpeedier remedy*. This writ is 


F. N. B. 130. Ap- 4 F. N. B 131. Append. 
pend. Chap. XLI. ISI. Chap. XLI. [T]). 

F. N. B. 130. A. * 2 Bac. Abr. 334. Ap- 

© [d. ibid, 1 Went. 41. pend. Chap. XLL [U]. 


return- 
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returnable in "Chancery ; and the ſame ſort of 
proceedings are had under it, for extending the 
lands, &c. as upon an elegit“: But the ſheriff 
aſter the extent, cannot deliver the lands, &c. 
to the conuſee, but muſt ſeize them into the 
king's hands ; and in order to get poſſeſſion of 
them, the conuſee muſt ſue out a liberate, which 
is a writ iſſuing out of chancery, reciting the 
former writ and return, and commanding the 
' ſheriff to deliver to the conuſee all the lands, 
tenements and chattels, by him taken into the 


king's hands, if the conuſee will have them by 
the extent and appraiſement made thereof, un- 


til he ſhall be fatisfied his debt :. Upon this 
writ the ſheriff cannot turn the tertenant out of 
poſſeſſion, as upon an habere facias poſſeſſionem ; 
but is only to deliver the legal poſſeſſion, as 
upon an elegit, and in order to obtain the actual 
poſſeſſion, the conuſee muſt proceed by eject- 
ment“. f e 

By the common law, after a full and perfe& 
execution had by extent, returned and entered of 
record, the conuſee could have no re-extent on 


the effects of the conuſor, (becauſe there was 


once ſatisfaction given to the creditor on re- 


f Ante, 958. 429. Append. Ch. XLI. IVI. 
EF, N. B. 132. 1 Lutw. 1 Vent. 41. Ante, 960. 


cord, ) 


4 * 


A 970 or EXECUTION, 


cord,) though the lands had been recovered 
ſrom him, before he had levied the debt out of 
them. But by the ſtatute 32 Hen. VIII. c. 5. 
it is provided, that * if after any lands, tene- 
ments or hereditaments, be had and delivered 
in execution, upon a juſt and lawful title, where. 
withal the ſaid lands, &c. were liable, tied and 
bound, at ſuch time as they were delivered and 
taken into execution, ſhall be recovered, di- 
veſted, taken, or evicted out of or from the 
poſſeſſion of any ſuch perſon and perſons as 
have and 'hold the ſame in execution, without 
© any fraud, deceit, covin, colluſion, or other de- 
fault of the ſaid tenant or tenants by execution, 
before ſuch time as the ſaid tenants by execution, 
their executors or aſſigns, ſhall have fully levied 
their whole debt and damages, for the which the 
fajd lands, &c. were delivered and taken in exe- 
cution ; then every ſuch recoveror, obligee, and 
recognizee, ſhall have a /cire facias out of the 
ſame court, from whence. the former execution 
did proceed, againſt ſuch perſon or perſons as- 
the former execution was purſued, their heirs, 
executors or aſligns, to have execution of other 
lands, &c. liable to be taken in execution, for the 
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This ſtatute, by a favourable conſtruction, 
was extended to the executors, adminiſtrators and 
aſſigns of the recoyeror ©, &c. ;. and to execu- 
tions iſſuing out of any court, where the record is 


removed by writ of error, and affirmed'; But 


the ſtatute, we have ſeen, did not extend to a par- 
tial eviction . By a ſubſequent ſtatute * how- 
ever which was made for ſupplying ſome defects 
in the ſtatute 23 Hen. VIII. c. 6. it is enacted, 
that © in caſe it ſhall, at any time or times, be- 
« fore or after the filing or returning of any /jhe- 
« rate or liberates, ſued out on any extent or 
« extents, upon a recognizance in the nature of 
« a ſtatute- ſtaple, be made appear to the court of 
« Chancery, that ſufficient has not been extended 
« and levied, or ſufficiently extended and levied, to 
tc ſatisfy ſuch recognizance ; or that any omiſſion, 


error or miſtake has happened in making, ſu- 


© ing out, executing or returning any of the ſaid 
« writs, or any proceſs thereupon; or it ſhould 
happen, that any lands, tenements or heredita- 
ments ſhall be evicted from any perſon or 


* perſons, who ſhall have extended the ſame, by 
virtue of any ſuch writ or proceſs as aforeſaid ; 


* Co. Lit. 290. a. m Aute, 961. 
Id. ibid. 9 Geo. I. e. 25. 54. 
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« that then, and in every ſuch caſe, the ſaid court 
ce of Chancery ſhall and may award one or more 
ee re- extent or re-extents, for the ſatisfying the 
ee ſame as aforeſaid, and that writs of liberate or 
te Iiberates may be ſued out thereupon.” 

The king's debts are either of record, or not of 
record: In either caſe, the remedy for the reco- 
very of them is by writ of extent, which is either 

an immediate extent®, or an extent in aid of the 
king's debtor”. As to debts of record, they bind 
the lands of the debtor, from the time of his be- 
coming in debt to the king; and an execution 
may be taken out for ſuch debts, though an elegi 
may have been iſſued at the ſuit of a ſubje&!, 
- And if the king's debt be prior on. record, it 

' biads the lands of the debtor, into whoſe hands 
ſoever they come; becauſe it is in the nature df 

- an Original charge upon the land itſelf, and there 

fore muſt ſubject every one that claims under it: 

But if the lands were aliened in the whole or i 

part, as by granting a jointure, before the debt 

- contracted, ſuch alienee claims prior to the cha . 
and in that caſe the land is not ſubje&*, 4 


55 a Chap. XLI. Gilb. Excheq. 88, 91. Bu 
(W]. Abr. tit. Execution, K. 
P 1d. [X]. - Ia. ibid. 
2 Rol. Abr. 156, 7». 
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As to debts not of record, the remedy-for the 
recovery of them is governed by the-ſtatute 33 
Hen. VIII. c. 39.“ by which it is enacted, that © all 
« obligations and ſpecialties, which ſhall be made 
« for any cauſe or cauſes touching or in anywile 
« concerning the king's moſt royal majeſty, or his 
« heirs, or to his or their uſe, commodity. or be- 
« hoof, ſhall be made to his highneſs, and to his 
« heirs, kings, in his or their name or names, by 
« theſe words, 10 the lord the king, and to none 
other perſon or perſons to his uſe, and to be 
paid to his highneſs by theſe words, to be paid 
« to the ſaid lord the king, his heirs or executors, 
« with other words uſed and accuſtomed in com- 
mon obligations; and that all ſuch obligations 
* and ſpecialties ſhall be good and effectual in 
« the law, to all intents and purpoſes, and ſhall 
be of the ſame nature, kind, quality, force and 
effect, to all intents and purpoſes, as the writ- 
e ings obligatory taken and acknowledged ac- 

* cording to the ſtatute of the ſtaple at Veſtmin- 
« fer: And that all ſuits, proceſs, judgments, 
decrees and executions hereafter to be taken, 
* purſued, or given for the king, in any of the 
*C co. 4 
B b 2 ee King's | 
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te king's courts mentioned in that act, of or upon 
t any of the ſame obligations, ſhall be of the 
te ſame or like ſtrength, force, effect and intent in 
te the law to all purpoſes, only againſt all and all 
* manner ſuch perſon and perſons as have been 
ce bound in ſuch obligations or ſpecialties, as well 
te ſpiritual as temporal, and againſt their heirs, ſuc- 
b cefſors executors and adminiſtrators, and every 
« of them, and againſt none other, as writings ob- 
ce ligatory taken and acknowledged according to 
et the ſtatute of the ſtaple at Væſtminſter, at any 
ce time before the making of that act, had been 
« uſed to be taken, exerciſed and executed againſt 
« any lay perſon or perſons .“ 

And if any ſuit be commenced or taker, 
te or any proceſs awarded for the king, for thc 
"= recovery of any of his debts, then the ſame 
en ſyit and proceſs ſhall- be preferred before the 
« ſuit of any perſon or perſons: And that the 
e king, his heirs and ſucceſſors, ſhall have ful 
te execution againſt any defendant or defendants 
ce of and for his ſaid debts, before any other per 
« fon or perſons, ſo always . that ibe kings 
te ſuit be taken and commenced, or proceſs award: 
« ed for the ſaid debt, at the king's ſuit, befit 


© $53» 
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« ;udgment given far be ſaid other perſon or 


« perſons *. 8 * 

This dannen i ue, ü in its operation | 
to bond-debts only, but extends to all debts and 
executions, at the ſyit of the king". And it is 
held to be reſtrictive upon the old prerogative, and 
introductive of a new law; for ita gued, ſo always 
that the. king's ſuit, &c. makes a condition prece- 
dent, and a limitation: Hence therefore, a judge 
ment and execution executed by elegit, before 
any ſuit or proceſs commenced by the king, ſhall. 
be preferred to the extent of the king, iſſuing on 
a bond-debt, bearing date before the ſubject $ 
judgment, and aſſigned to the king before the 
ſubject's execution. 

With reſpect to perſonal property, the general 
rule is, that where the king and a ſubject ſtand in 
equal degree, and the property of the debtor re- 
mains unaltered, the king's prerogative muſt pre- 
vail*: Quando Jus domini regis et ſubditi inf- 
nul concurrunt, jus regis preferri debet”; and 
therefore if an extent at the ſuit of the crown, be 
teſted before or on the day of delivering the ſub- 


574. | y *,T. R. ui. 
7 7 Co. 18. b. 79 Co. 129. b. 
i Hard. 23. but ſee Dyer, 67. b. 
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ject's execution to the ſheriff, the former ſhall 
have the preference. So an extent againſt the 
king's debtor,” teſted after* a diſtreſs taken ſor 
rent, with- notice to the denant, and appraiſement 
made, but before ſale, ſhall prevail againſt the 
diſtreſs *. And as the crown is not bound by 
the acts relating to bankrupts, not being named 
in them, therefore an extent ſerved upon the 
property of the bankrept, will bind from the 
teſte of the writ, and till actual aſſignment by 
the commiſſioners; but the king is bound be an 
actual aſſignment, becauſe the propetty is c. 
abſolutely transferred to a third perſon . 
But as by the common law, tag ly 
by 0 the ſtatute of frauds, the property of the debt- 
or's goods is bound by the delivery of the wit i 
the ſheriff, there then remains no properly i in the 
debtor, on which the prerogative of the 'cromn 
can attach 2 A And therefore if goods be taken in 
execution on a Feri facias, againſt the king' 
debtor, and'before they are ſold, an extent iſſüe 
at the king' $ ſoit, grounded on à bond- debt, and 
teſted after the _—_ of the eri facias to the 


* 


29 Co. 139. | i % * v W. Jon. 203. Bob. 290 
2 Bunb. 42,3. 269. b 2 Show. Rep. 480. 0 
112. 2 Vez. 288. S. C. ; R's K at. ©: 
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ſheriff, theſe goods cannot by wow upon the 


extent *, bone OL 7 

Immediate "extents take. "ts among $i 
ſelves, according to the teſte : And it is a rule; 
that an extent cannot be antedated, but muſt bear 
teſte on the day it, ſues, though it be out of 
term; for it iſſves Lk of the ny ſide of the 


6 6 ff OG 


in 4 is a Writ iſſued at the inſtance of the king $ 
debtor, for the recovery of his own debt: but 
this being of an inferior nature, is poſtponed. to 
an immediate extent *, 


A capias ad ſatisfaciendum only lay, at common 
law, in actions of treſpaſs vi et armis, but hag 
ſince been given in other actions, by a variety 
of ſtatutes : and where the defendant is at large, 
it commands the ſheriff, or other officer to whom 
it is directed, to take the defendant, and him 
ſafely keep, ſo that he may have his body in court 


4 Mod. 236. Comb, TED Show. 48 1. Bunb.8, 1 Bur. 36. 
Parker, 262. Com. Dig. tit. Parker, 281. { 
Debt, G. 8. Uppom v. Sum- 2 Str. 749. Gilb. Rep. 
ner, 2 Blac, Rep. 1251, 1296. 222. Bunb. 164, S. C. 

4 T. R. 402. but ſee2 Rol. Parker, 281, z, 
Rep. 295. Comb. 452, 2 Hob. 56. 
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not againſt Peers, or members of the Houſe of 


| ſtatute-ſtaple *; nor againſt executors or admini- 


vious fiert facias, or return of nulla bona*, In 
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on the retutn-day, to ſatisfy the plaintiff i. Where 
the defendant is already in cuſtody, there is no 
occaſion for this writ; but if the plaintiff would 
proceed againſt his body, he muſt charge him in 
execution, as directed in a former chaptet *, 
This writ lies after judgment, in every inſtance 
where the defendant was ſubject to a capias be- 
fore"; and it may be takeri out againſt the de. 
fendant, ſued by a wrong name, if he has omitted 
to take advantage of the miſnoſmer® ; but it lies 


Commons, except upon a ſtatute-merchant or 


ſtrators, unleſs a e vaſtavit be returnedꝰ. An in- 
fant ſeems to be liable to this proceſs”; and it 
may be taken out againſt bail, without any pre- 


an action againſt huſband and wife, they may 
both be taken in execution; and the wife ſhall 
not be diſcharged, unlefs it appear that there is 
fraud and colluſion, between the plaintiff and her 
huſband, to keep her in priſon *. 


Append. Chap. XLI.[Y]. 2 Str. 1217. 


* Chap. XII. 5 12 Str. 822, 1139. 

; 3 Co. 12. 8 r Id. 1167, 1237. 1 Will. 
m 2 Str. 1218. 149. Say. Rep, 149. Au, 
n 1 Cromp. 345. 60, 1. 8 


„3 Blac. Com. 414. Ante, 942. 
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In point of form, the capias ad ſatisfaciendum 
muſt purſue the judgment; therefore on a judg- 
ment againſt ſeveral defendants, it muſt include 
them all': And it muſt be teſted and returnable 
in term- time, in like manner as the fer: facias *, 
In order to charge bail, there ought to be eight 
days between the teſte and return by z., and 
fiſteen by original; but a capias ad /atisfacien- 
aum returnable out of term, is not void as againſt 
the bail, though it may be ſer aſide by the prin · 
cipal on motion, for uregularity : And there 
may be an intervening term, between the teſte 
and return of a capias ad fatisfatiendum*, If 
the capias ad ſatifaciendum be informal, it may 
be amended, in like manner as the fieri facies”, 

When the defendant cannot be taken on the 


re- 
In capias ad ſatisfaciendum, the plaintiff may ſue 
1ay out an alias-capias * into the ſame, or a tefta- - 


tum into a different county; and as the defend 
ant can only be once taken, it ſeems there may 


15 

zer | d 
6 T. R. 526, 7. Y 2 Blac. Rep. 836. 2 T. 
t Ante, 930. R. 737. 5 T. R. 577. 6 T. 
2 Salk. 602. | R. 450. 
" 13 Car. II. c. 2. 6 6. * Append. Chap. XLI. 
2 Bur, 1188, , (Fþ: 


*2 Salk. 700, 2Ld. Pn * J. [A. 2]: 
715-5. C. 
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be ſeveral writs running againſt him, at the ſame 
time in different counties: Or inſtead of ſuing 
out an alias or teſtatum, the plaintiff may pro- 
ceed at once to out. the defendant, by ſuing 
out an exigi facias, and proceſs of outlawry . 
The defendant being taken upon a capias ad 
fatisfaciendum, either remains in cuſtody of the 
ſheriff, who may carry him immediately to the 
county gaol ©, or is removed by habeas corpus 
to the King's-Bench priſon: In either caſe, the 
execution is conſidered, . quoad him, as a ſatiſ- 
faction of the debt. And if. the plaintiff aſter- 
wards conſent to his diſcharge, though it be on 
terms which are not afterwards complied with *, 
or upon giving a freſh ſecurity, which afterwards 
becomes, ineffectual *, the plaintiff cannot reſort 
to the judgment again, or charge the defendant's 
perſon in execution. - But a capias ad ſatisfa- 
ciendum is no actual ſatisfaction, ſo as to bar the 
plaintiff from taking out execution againſt other 
perſons, liable to the ſame debt or damages“; 
though if the plaintiff conſent to diſcharge one of 


» Append. Chap, XLI. 4 Bur. 2482. 6T.R. 536 


IB. 2]. 7. 7 T. R. 420. 
8 47. R. 555 Ante, 104. f I py of R. 559. 
Hob. 59. 5 Hob. 59. 
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feveral defendants, taken on a joint capias ad ſa- 
tifaciendum, he cannot afterwards retake him, or 
take any of the other defendants *, * 

It was formerly holden, that if a perſon taken 
on a capias ad ſatisfaciendum died in execution, 
the plaintiff had no further remedy ; becauſe he 
had determined his choice, by this kind of exe- 
cution, which, affecting a man's liberty, is eſteem- 
ed the higheſt and moſt rigid in the law.. But 
now, by the ſtatute 21 Far, I. c. 24. reciting, 
that foraſmuch as daily experience doth manifeſt, 
that divers perſons of ſufficiency in real and per- 
ſonal eſtate, minding to deceive others of their 
juſt debts, for which they ſtood charged in exe- 
cution, have obſtinately and: wilfülly choſen ra- 
ther to live and die in priſon; than to make any 
ſatisfaction according to their abilities; to pre- 
vent which deceit, and for the avoiding of ſuch 
doubts and queſtions, it is declared, explained and 
enacted, that the party or parties at whoſe 
te ſuit, or to whom any perſon ſhall ſtand charged 
* in execution, for any debt or damages reco- 
e yered, his or their executors or adminiſtrators, 
" may, after the death of the perſon, ſo charged 


* — 


56 . . 38. Ain 5%. 6 T. k. $26. 
un 
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and dying in execution, lawfully ſue forth and 
« have new execution, againſt the lands and tene. 
« ments, goods and chattels, or any of them, of 
te the perſon ſo deceaſed, in ſuch manner and 
« form, to all intents and purpoſes, as he or they 
ac or any of them might have had, by the law 
« and ſtatutes of this realm, if ſuch perſon ſo 
« deceaſed had never been taken or charged in 
« execution.“ 5 
Provided, that this act ſhall not extend to 
« give liberty to any perſon or perſons, their 
cc executors or adminiſtrators, at whoſe ſuit or 
« ſuits any ſuch party ſhall be and die in exe» 
ce cution, to have or take any new execution, 
te againſt any lands, tenements or hereditaments 
« of ſuch party ſo dying in execution, which 
de ſhall at any time after the ſaid judgment or 
1 judgments, be by him ſold bong fide, for the 
& payment of any of his creditors, and the mo- 
*'ney which ſhall be paid for the lands ſo ſold, 
« either paid or ſecured to be paid to any of his 
e creditors, with their privity and conſent, in 
ce diſcharge of his or nnn 
part thereof. 

If a party taken on a capias ad ſatisfaciendu®, 
eſcape or be reſcued, though the ſheriff is here- 


by 
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by liable, becauſe he ought to have taken the 
poſſe comitatus, yet the plaintiff may ſue out a 
new execution; and ſhall not be compelled to 
take his remedy againſt the ſheriff, who may be 
dead or inſolvent * : And if the defendant eſcape 
from the King' ene or Fleet priſon, the 
plaintiff, on application to a judge, may have an 
eſcape-warrant, in order to retake him, which 
ſhall be in force throughout England”. 

By the common law, a priſoner in execution 
was to be kept in ſalvd et ard cuſtodid, till he 
ſatisfied the plaintiff, The rigor of impriſon- 
ment however is now conſiderably abated, by his 
being allowed, on giving ſecurity to the marſhal, 
the benefit of the rules of the King's-Bench pri- 
ſon, or of living within certain limits “ out of its 
walls. This benefit may be had by one in cuſ- 
tody on an excommunicato capiendo®; but it is 
never granted to a priſoner in execution on a 
criminal account®, or for a contempt . 


© 2 Bac. Abr. 240, 244, 6 T. R. 305. R. T. 36 Geo. 
35s: III. 6 T. R. 778. 

Stat. 1 Ann. c. 6. " Str. 413. and for the 

n For the limits of the rule: nature of this writ, ſee 7 T. N 
of the King's- Bench priſon, R. . 3. 
ſee R. E. 30 Geo. III. z 7. Str. 196, 2 Str. 845. 
R. 583. R. E. 35 Geo. III. 72 Str. 817. 
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A priſoner may alſo, on petition to the court, 
have day-rules allowed him, or the liberty of 
going out of the priſon, or its rules, for tran. 
acting his buſineſs, in term- time. The petition 
for this purpoſe muſt be ſigned by the priſoner, 
before he goes at large: and formerly, a day-rule 
might have been obtained in this court, every 
day during the term, as is ſtill the practice in the 
Common Pleas: But this indulgence having been 
abuſed, a rule of court was made, that * no pri- 
e ſoner in the King's-Bench priſon, or within the 
ce rules thereof, ſhall have, or be entitled to have, 
© day-rules, above three days in each term; and 
te every ſuch priſoner, having a day- rule, ſhall 
ce return within the walls or rules of the ſaid pri- 
te ſon, at or before nine o'clock in the evening of 
© the day for which ſuch rule ſhall be granted.“ 
Still however, it was open to a priſoner on a ſpe- 
cial caſe, to obtain from the court, more days 
than were allowed by the rule; as where his at- 
tendance was wanted before a maſter in chancery: 
but when that happened, they would reſtrain this 
. indulgence to ſuch days as the maſter ſhould cer- 
tify to be neceſſary . And now, by a late rule of 


41 Str. 503. Per Lord Kenyon, E. 5 
R. E. zo Geo. III. 3 T. Geo. III. 
R. 584. 


court, 
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court *, © notwithſtanding the general rule be- 
« fore mentioned, if any priſoner in the King's- 
« Bench priſon ſhall ſtate by affidavit, any ſpecial 
« cauſe to the ſatisfaction of the court, for having 
* an additional day-rule or day- rules, beyond 
e thoſe allowed by the aforeſaid rule, ſuch addi- 
« tional rule or rules ſhall be granted according - 
« Iy, for * day or days enſuing ſuch appli- 
« cation.“ 

Beſides theſe en acts are e 
paſſed, for the relief of inſolvent-debtors *: And 
towards the end of the laſt reign, ſome laſting 
proviſions were made for their relief againſt im- 
priſonment, by the ſtatute 32 Geo. II. c. 28. 
F 13. which (originating in the Houſe of Lords) 
is called the Lords' Act. By this ſtatute, “ if 
« any perſon ſhall he charged ia execution, for 
« any ſum of money not exceeding 1004.“ (ſince 
extended to 2007. by the 26 Geo, III. c. 44. and 
to 300 l. by the 33 Geo. III. c. 5.) * and ſhall 
ebe minded to deliver up to his creditors, all his 
« eſtate and effects, in ſatisfaction of his debts, 
« he may, in order to entitle himſelf to the be- 


t R. M. 37 Geo. III. inſolvent act of 34 Geo. III. 
7 T. R. 82. c. 69, ſee 6 T. R. 28, 76, 
For determinations on the 366, 399. 


cc nefit 
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tc nefit of the above acts, before the end of the 
ce firſt term next after he ſhall be charged in exe- 
te cytion, exhibit a petition to any court of law, 
ce from whence the proceſs iſſued, upon which he 
cc was taken and charged in execution; or to the 
<« court into which he ſhall be removed by habeas 
ic corpus, or charged in cuſtody ; certifying the 
ce cauſe of his impriſonment, and ſetting forth a 
« juſt and true account of all the real and perſonal 
« eftate, which he, or any perſons in truſt for 
ec him, was or were entitled to, at the time of his 
« ſo petitioning, and alſo at the time of his firſt 
d impriſonment, and of all incumbrances and 
&« charges (if any) affecting the ſame, and like- 
_ « wiſe a juſt and true account of all ſecurities, 
« deeds, evidences, writings, &c. concerning the 
te ſame, and the names and places of abode of the 
cc witneſſes,” 8 

The humane proviſions of the Lords' act were 
rendered as beneficial as poſſible, by the liberality 
of the judges, who conſtrued it to extend to pri- 
ſoners ih cuſtody upon an attachment, for the 
non-performance of an award , or non- payment 
of coſts ; which conſtruction has been recog- 


v1 T. R. 266. | 
» Cowp. 136. 1 T. R. 266. 4 T. R. 317, 809. 
| nized 
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nized by the ſtature 33 Geo. III. c. 5. 5 4. where» 


by, after reciting that perſons. are often com- 
mitted on attachments, for not paying money 
warded, under ſubmiſſions to arbitration by, 
or made rules- of court, and likewiſe for not 
paying coſts, duly and regularly taxed and 
allowed, after proper demands made for that 
purpoſe, and alſo upon writs of excommunicato 
cadiendo, or other proceſs for, or grounded on the 


proceedings in eccleſiaſtienl courts; it is declared 
and enacted, that * all ſuch Perſons are and ſhall 
« be entitled to the benefit of this act, and ſub- 
« ject to the ſame terms and conditions as are 
therein expreſſed and declared, with reſpect to 
« priſoners for debt only.” But the defendant 
in a gui tam action is not entitled to the benefit 
of che Lords' act *, 

The act requires, that the petition ſhould be 
exhibited before the end of the rt term, next 
after the priſoner is charged in execution. But 
where a defendant taken on a capias ad ſatisfa- 
ciendum, eſcaped and was retaken and committed 
to the cuſtody of the marſhal in a ſubſequent 


* 3 Bur. 1322, 1 Blac, Rep. 372. S. C. 
Vor, II. Ce term, 


* 


non-payment of coſts ot expences, in aguſes or 
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term, the court held, that he might apply to be 


diſcharged, under the Lords: act, in the term 
following“. And by the ſtatute 33 Ges. III. 
c. 5. 5. © where any debtor ſhall have negieded 
te to take the benefit of the acts, within the time 
« limited, and ſhall make it appear to the cour, 
« out of which the execution iſſued, that ſuch 
© neglect aroſe from ignorance or miſtake, ſuch 


- «debtor ſhall then be entitled to take the benefit 
« of the acts, as if he had taken the ſame, with- 


« in the time {limited as aforeſaid,” Upon 
which ſtatute it has been holden, that a priſoner 
is entitled to the benefit of the acts, who has been 
prevented from applying for it in due time, by 
the miſconduct of his agent*. 

When a priſoner intends to take the benefit of 
the Lords' act, he muſt give to, or leave for every 


creditor at whoſe ſuit he is in execution, or his 
executors or adminiſtrators, and at his or their 
uſual place of abode, or in caſe they cannot be 


met with, to or for his or their attorney or agent 
laſt employed in the action, a notice in writing, 
ſigned with his proper name or mark, importing 


that he intends to petition the court, and ſetting 


147. R. 367. Ja. 231. ; 
' . forth 
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forth a true copy of the account or ſchedule he 
atends to deliver in“; which notice muſt be 
gen fourteen days at leaſt before the petition is 
weſented *: though the judges in one caſe held, 
in favour of liberty, that under circumſtances, the 
y of giving the notice might be reckoned as 
one*, An affidavit is annexed to the notice and 
ſchedule, made by ſome perſon who ſaw the de- 
ſendant ſign them. 

Aſter the expiration of the time ſpecified in 
the notice, the petitian is to be exhibited, with a 
certificate annexed; or copy of cauſes in which 
the defendant ſtands charged, obtained from the 
noler, or clerk of the papers, if the defendant 
in cuſtody of the marſhal . An affidavit is 
lo to be made, on unſtampt paper, and ſworn 
before a judge in town, or commiſſioner in the 
country, of the due ſervice of the notice ?: And. 
unleſs the defendant be in cuſtody of the marſhal, 
tere muſt be os affidavit, of ſeeing the 


* Append, Chap. XL. * Append. Chap. XLI, 


20 2], | LE. 2}. 
z Geo. II. c. 28. 6 13. Imp. K. B. 608, 9. 
© 4 Bur. 23235. r 1d. ibid. Append, Chap, 


Imp. K. B. 608. Ap- XLI. [F. 2]. 
Nad. Chap. XLI, [D. 2]. 


Ce 2 | | gaoler + 


gaoler ſign the certificate. The petition, cer. 
ficate and affidavit of ſervice of the notice being 


ſummoning the creditors to appear, perſonally o 
on each creditor, and alſo on the gaoler, and an 
the Lords' act, and ſubſequent acts, for their fur- 


rerm-time, upon Mondays and Thurſdays, ad 
| upon no other days!. 


appear there; and a copy of ſuch rule is to be 


or uſual place of abode, or with his or their 


2 * .. Chap. XLII. * 8 Chap. XII. 
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left with the clerk of the rules, he will draw up 
a rule for bringing the priſoner into court, and 


by attorney, at ſome certain day to be therein 
ſpecified'; a copy of which rule ſhould be ſerved 


affidavit made of ſuch ſervice *, But it is or- 
dered, that inſolvent-debtors petitioning under 


ther relief, ſhall be brought into court, during 


When the priſoner is charged in execution 
above twenty miles from Weſtminſfter-ball, o 
the court out of which the execution iſſued, the 
rule requires him to be brought to the next 
aſſizes, and that the creditors be ſummoned to 


Terved on every creditor, his executors or admi- 
niſtrators, or left at his or their dyelling-houle 
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! 32 Geo, II. c. 28. 513. IR. H. 35 Geo. III. 


attorne), 


OF EXECUTION, 991 


attorney, fourteen days at leaſt before the hold- 
ing of ſuch aſſizes “. 

On bringing up the priſoner, the court or 
judge of aſſize are, in a ſummary way, to exa- 
mine into the matter of the petition; and after 
being ſworn to the truth of his ſchedule, if no 
oppoſition be made, he is diſcharged of courſe, 
upon executing an aſſignment and conveyance 
of his eſtate and effects, for the benefit of his cre- 
ditors; which is done by a ſhort indorſement on 
the back of the petition *. The priſoner may 
be compelled, under the Lords” act, to include in 
ts ſchedule, every thing that he can ſell for his 
own benefit: And the place of a life-guards- 
man being conſtantly ſold, the court will compel 
a priſoner who holds ſuch a place, to ſell it, and 
inſert the value in his "ſchedule, before they 
permit him to take the benefit of the act . But 
the half- pay of an officer is not the ſubject of 
ſale; and therefore a priſoner cannot be compel- 
led to include it in his ſchedule . 

If the perſons, at whoſe ſuit the priſaner is in 
execution, are not ſatisfied with the truth of his 
oath, and either perſonally or by attorney deſire 


" 32 Geo. II. c. 28.4 15. I. ibid. Cadwallader 
Id. F 13+ Jones's caſe, M. 14 Geo, III. 
y 3 To R, 681. 1 3 T. R. 681. 
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further time, the court may remand him; and 
direct the parties to appear on ſome other day, 
to be appointed by the court, within the firſt 
week of the next term at fartheſt", or ſoorer if 
the court ſhall think fit: And the creditors may 
file interrogatories for his examination, - before 
he is admitted to take the benefit of the a&', 
In fuch caſe it is a rule, that the creditor do file 
his interrogatories with the clerk of the rules, 
and that the clerk of the rules do thereupon draw 
up a rule for the debtor's examination before the 
maſter, to whom he ſhall alſo deliver the ori- 
ginal interrogatories ; and that the debtor having 
been previouſly ſworn in open court for the 
purpoſe, the maſter ſhall proceed to take down 
in writing the examination of the debtor, in an- 
ſwer to the ſaid interrogatories; and the fame 
being ſigned by the debtor, ſhall be afterwards 
filed by the maſter, with the clerk of the rules; 
and the ſaid interrogatories and examination 
ſhall be produced by the clerk of the roles, 
and read, when the debtor ſhall on a ſubſequent 
day, be brought up by rule for that purpoſe '. 
All objections to the inſufficiency of the ſche- 
dule, in point of form, muſt be made the firlt 


r 32 Geo. II. e. 28. 6 13. t 33 Geo. III. c. 5. 65 
3 Bur. 1393. v R. E. 36 Geo, III. 


ume 
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time the priſoner is brought up”. And if, at 
ſuch ſecond day, the creditor ſhall make default, 
or ſhall appear and be unable to diſcover any 
eſtate or effects omitted in the account, the 
court ſhall immediately order the priſoner to be 
diſcharged, upon his executing an aſſignment: 
and conveyance of his eſtate and effects; unleſs 
the creditor inſiſt upon his being detained in 
priſon, and ſhall agree by writing, ſigned with 
his name or mark, (or, if he be out of Eng/and, 
under the hand of his attorney,) to pay and al- 
low the priſoner weekly, a ſum not exceeding 
45. 6d. or if more creditors than one inſiſt on 
his detention, not exceeding 25. a-week each", 
to be paid on Monday in Every week, ſo long as 
the priſoner ſhall continue in execution; and in 
every ſuch caſe, the priſoner ſhall be remanded “. 
But if failure be made in payment of the ſaid 
weekly ſums, the priſoner, upon application to 
the court in term-time, or in vacation to 4 
judge, may, by order of the court or judge, be 
diſcharged out of cuſtody, on executing an aſ- 


32 Geo. II. c. 28. 5 13. a Kions, he need not give 
37 Geo. III. e. 85.4 3.4. more than one note for 3, 
* 32 Geo. II. c. 28. $13. Gd. a week. Tones v. Cox, 
If a plaintiff hold the defend- M. 36 Geo. III. 
ant in execution in ſeveral 
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ſignment and conveyance of his eftate and. ef. 
fects . 

The note or ſecurity for payment of che pri. 
ſoner's allowance *, muſt be ſigned by the plain- 
tiff or plaintiffs *, if in England; a note given by 
the plaintiff's attorney, in ſuch caſe, not being 
deemed ſufficient»: And if the note be nat 
ſigned by the plaintiff or plaintiffs, in open court, 
it is the practice to require an affidavit with the 
note, ſhewing that it was duly ſigned *. The 
payment is to be made, by the act, every Ma- 
day; and the note muſt be drawn up accord- 
ingly *. It was determined in one caſe*, that 
ſuch a note ought to be ſtamped : But the 
judges, upon a conference, afterwards held 2 
ſtamp to be unneceſſary . If the payment be not 
made in time, the prifoner has a right to his 
diſcharge ?: And where it was not made before 
ten o'clock at night, of the day on which it 
became due, it was holden that the defendant's 


right to his diſcharge was not waived, by the 


Y 32 Geo. II. c. 28. 4 13. 4 Blakemore v. Ronea, M. 
2 Append, Chap. XLI. 36 G. III. 


II. 2]. 7 T. R. 530. 
7 T. R. 156. 8 f Pul. & Bol. 271. 
„Imp. K. B. 609. © Say. Rep. 103. Doug, 


© Edwards v. Carter, M. G67. and ſee 7 T. R. 157. 
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turnkey on the felons” fide accepting it after that 
time“. | | 

It ſometimes happens, that perſons who are 
priſoners in execution in gaol for debt or da- 
mages, will rather ſpend their ſubſtance in priſon, - 
than diſcover and deliver up the ſame, towards 
ſatisfying their creditors their juſt debts, or fo 
much thereof as ſuch ſubſtance will extend to 
pay: To remedy which, there are compulſive 
clauſes in the Lords' act, by which it is enacted, 
that “ if any priſoner who ſhall be committed 
« or charged in execution, in any priſon or gaol, 
* for any debt or damages not exceeding one 
hundred pounds, beſides coſts,” (ſince ex- 
tended to 200 J. by the 26 Geo. III. c. 44. § 2. 
and to 300 J. by the 33 Geo. III. c. 5. 8 3.) 
te ſhall not within three months next after every 
e ſuch priſoner ſhall be committed or charged in 
te execution, make ſatisfaction to his or her cre- 
editor or creditors, who ſhall charge any ſuch pri- 
e ſoner in execution, for ſuch debt, damages and 
« coſts; then ſuch creditor or creditors may re- 
« quire every ſuch priſoner, on giving twenty 
e days notice in writing to him or her, that ſuch 
e creditor or creditors deſign to compel any 

d; T. R. 36. and ſee * Append. Chap, XLI. 
7 T. R. 156. IM. 2]. | 


32 Geo. II. c. 28. 5 16, 17. 
c ſuch 
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« ſuch priſoner to give in to the court at law, 


« from which the writ or proceſs iſſued, on 
« which any ſuch priſoner ſhall be charged in 
© execution, or into the court, in the priſon of 
e which any ſuch priſoner ſhall be removed by 
* habeas corpus, or ſhall remain or be charged 
ic in execution, within the firſt ſeven days of the 
« term which ſhall next enſue the expiration of 
te the ſaid twenty days, in reſpect to any priſoner 
“ charged in any of the priſons belonging to the 
te courts in Weſtminſter-ball; and at the ſecond 
« court, which ſhall be held by any other court 
of record, after the expiration of the ſaid 
© twenty days, in reſpect to any priſoner charged 
a in any priſon belonging to ſuch other court; 
« and where any ſuch priſoner ſhall be charged 
ec jn execution in any county gaol, or other gaol 
« or priſon, above the ſpace of twenty miles 
« qdiftant-from Weſtminſter- hall, or the court or 
* courts out of which the writ or proceſs ifſued, 
« on which any ſuch priſoner is or {hall be 
« charged in execution, then to give in upon 
&« oath, at the aſſizes or great ſeſſions, and on the 
te crown-fide thereof, which ſhall be held for the 
% county or place, in the priſon of which any 
« ſuch priſoner ſhall be, next after the expita- 


« tion of twenty days from the time of giving 
: cc any 
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« any ſuch notice; a true account in writing, 
« to be ſigned with the proper name or mark of 
«© every ſuch priſoner, of all the real and per- 
« ſonal eſtate of ſuch priſoner, and of all in- 
« cumbrances affecting the ſame, to the beſt of 
« his or her knowledge and belief, in order that 
« the eſtace and effects of ſuch priſoner may be 
« diveſted out of him or her, and may by the 
« court, judge or judges, juſtice or juſtices as 
« aforeſaid, be ordered to be aſſigned and con- 
« veyed in manner and for the purpoſes therein- 


* after declared.“ 


« And every ſuch creditor or creditors ſhall 
« alſo give twenty days like notice in writing, 
e of ſuch his, her or their intention to require 
« any ſuch priſoner to be brought up as afore- 
« ſaid, to all and every other creditor and cre- 
editors of every ſuch priſoner, if any, at whoſe 
« ſuit any ſuch priſoner ſhall be detained or 
« charged in cuſtody ', if ſuch other credicor or 
© creditors can be met with; and if not, then 
« to the attornies laſt employed in the actions 
te or ſuits, in which any ſuch priſoner ſhall be 
« ſo detained or charged in cuſtody, by any ſuch 


1 Append, Chap. XLI. [N. 2]. 


© other | 
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« other creditor or creditors; And ſhall likewiſe 
i give a like notice in writing to the ſheriff ot 
4e ſheriffs, gaoler or keeper of the gaol or priſon, 
« in which any ſuch priſoner ſhall be detained 
* in cuſtody", of ſuch his or her intention to 
cc have any ſuch priſoner ſo brought up, and to 
te require ſuch ſheriff, &c. to bring up every 
c ſuch priſoner accordingly ; and every ſuch no- 
« tice which ſhall be ſo given to any. ſuch ſhe. 
&« riff, &c. ſhall be ſo given, twenty days at leaſt 
te before the time appointed for any ſuch priſoner 
ec to be ſo brought up; and thereupon every ſuch 


ec ſheriff, &c. ſhall at the coſts of ſuch creditor 


te or creditors, cauſe every ſuch priſoner to be 
* brought, as by ſuch notice in writing ſhall de 
« required, to ſuch court, aſſizes or great ſeſſions 
« as aforeſaid, together with a copy of cauſes of 
& his or her detainer there.” 


« And that every priſoner who, in purſuance 
&« of this act, ſhall be brought up to any ſuch 


c court, aſſizes or great ſeſſions as aforeſaid, 


& ſhall, on proof being there firſt made of ſuch 


« notices as aforeſaid having been given, de- 
« liver in there in open court, upon oath, within 


m Append. Chap. ALL [O. 2]. 
« the 
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« the time thereinbefore for that purpoſe pre- 
« ſcribed, a full, true and juſt account, diſclo- 
te ſure and diſcovery in writing, of the whole 
« of his or her real and perſonal eſtate, and of 
all books, papers, writings and ſecurities, re» 
« lating thereto, and of all incumbrances then 
« affecting the ſame, and the reſpective times 
« when made, to the beſt of his or her know- 
« ledge and belief, (other than and except the 
© neceſſary wearing apparel and bedding of ſuch 
« priſoner, and his or her family, and the neceſ- 
« ſary tools or inſtruments of his ar her reſpective 
« trade or calling, not exceeding the value of 
ten pounds in the whole,) which account ſhall 
ce be ſubſcribed with the proper name or mark 
« of the priſoner, who ſhall ſo deliver in the 
*« ſame.” | | 

e And on the delivering in of any ſuch ac- 
« count, the eſtate and effects of every ſuch 
« priſoner ſhall be by him or her aſſigned and 
e conveyed, by a ſhort indorſement on the back 
tc of every ſuch account, to ſuch perſon or per- 
te ſons as the court, judge or judges, juſtice or 
& juſtices, in which or to whom any ſuch ac- 
* count ſhall be ſo given in, ſhall order or di- 


« rect, in truſt, and for the benefit of the cre- 


« ditor 
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ditor or creditors, who ſhall have required 
any ſuch priſoner to be brought up as aforeſaid, 
and of ſuch. other creditor or creditors (if 
any) of every ſuch priſoner, at whoſe ſuit any 
ſuch priſoner ſhall be charged in cuftody or 
execution, and who ſhall, by any memorandum 
or writing, to be ſigned by ſuch creditor: or 


creditors, before any ſuch conveyance or aſ- 


ſignment ſhall be made, conſent to any ſuch 
priſoner's being diſcharged out of gaol, or 
priſon, at his, her or their ſuit, and agree to 
accept a proportionable dividend of ſuch pri- 
foner's eſtate and effects, with the creditor or 
creditors who ſhall have required any ſuch 
priſoner to be brought up; and if there ſhall 
be no other creditor or creditors; or there 


being any ſuch, if he, ſhe or they ſhall not 
agtee in writing to diſcharge ſuch priſoner, 


and accept ſuch proportionable dividend as 
aforeſaid, then in truſt for the creditor or 

creditors only who ſhall require any fuch 
priſoner to be brought up, for the purpoſe 
aforeſaid: And by ſuch affignment and con- 
veyance as aforeſaid, all the priſoner's eſtate 


« and effekts ſhall be veſted in the creditor or 
creditors, to whom the fame ſhall be aſſigned 


« and 
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and conveyed in truſt as aforeſaid ; and H nay 
« cyerplus ſhall. remain of any ſuch priſoner's 
« eſtate, after payment of the debt, or da- 
« mages and coſts, which ſhall be due to any 
« creditor or creditors, at whoſe ſuit any ſuch 
« priſoner ſhalh in purſuance of this act, be 
« diſcharged out of gaol or priſon, and all rea- 
« ſonable charges expended in or by means of 
« getting in ſuch eſtate or effects, the ſame 
« ſhall be paid to ſuch priſoner, his or her exc- 
« cutors, adminiſtrators or aſſigns,” 

« And upon every ſuch diſcovery, aſſign- 
©« ment and conveyance- being made and exe- 
« 'cuted, to the ſatisfaction of the court, judge 
« or judges of aſſize, juſtice or juſtices of great 
« ſeſſion, before whom the ſame ſhall be made; 
*« every ſuch prifoner ſhall, by ſuch court, &c. 
ee be diſcharged and ſet at liberty, in the 
actions and charges, at the ſuit of the creditor 
« or creditors, who ſhall require him or her to 
« be ſo brought up, and alſo in the ations and 
e charges of every other creditor, who ſhall ſign 
©« ſuch conſent as aforeſaid, for his or her diſ- 
« charge, with the ſame benefit of making uſe 
of ſuch diſcharge, as is thereinbefore provided 

* for priſoners ah and who ſhall obtain 

| * 
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| | «/<ſdiſcharge, under the proviſions contained 
te in the former part of this at: And no ſtamp 
« ſhall be neceſſary on any ſuch aſſignment and 


* conveyance, or any rule or order which ſhall 
c be made for any ſuch diſcharge,” | 

ee But notwithſtanding any diſcharge obtained 
« by virtue of that act, for the perſon of any 


* priſoner, the judgment obtained againſt every 


ce ſuch priſoner ſhall continue and remain in 
« force, and execution may at any time be taken 
« out thereon, againſt the lands, tenements, 
« rents, or hereditaments, goods or chattels of 
« any ſuch' priſoner, other than and except the 
te neceſſary wearing apparel and bedding for 
« himſelf and family, and the neceſſary tools for 
« the uſe of his trade or occupation, not ex- 
te ceeding 10 J. in value in the whole ©, as if he 
cc had never been before arreſted, taken in exe- 
te cution, and releaſed out of priſon *,” And it 
has been adjudged, that the effects acquired by 
an inſolvent, after his diſcharge under the 34 
Geo. III. c. 69. are liable to be taken in execu-, 
tion, for a debt due before ?. 


2 In the compulſive clauſe, reſtriclĩon in point of value. 
F 17. the exception is gene- 32 Geo. II. c. 28. 4 20. 
ral, and extends to all wearing 7 6 T. R. 366. 


apparel, & c. without any 
© * 1-8 For 
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For executing a writ of feri facias, or capias ad 
{atisfaciendum, the ſheriff is entitled, by the ſtatute 
20 Eliz, c. 4. to twelve-pence for every 20 s. when 
be ſum exceedeth not a hundred pounds, and ſix- 
pence for every 20 5. above that ſum, that he ſhall 
kryor take the body in execution for; which iscall- 
ed his poundage. But by the ſtatute 3 Geo. I. c. 15. 
(17, poundage upon a capias ad ſatisfaciendum 
ſhall not be demanded or taken, for any greater 
ſum than the real debt bong de due, and marked 
on the back of the writ, And by the ſame ſta- 
me, the ſheriff is entitled, upon executing a 
vrit of elegit, to have for poundage twelve-pence 
for every 20s, of the yearly value of the 
lands, whereof poſſeſſion is given, where the 
whole exceedeth not the yearly value of a 
hundred pounds, and ſix-pence only for every 
205, per ann. above that value, 

By the ſtatute 23 Hen. VIII. c. 6. 5 8. there 
was due to his majeſty, a fee of one halfpenny in 
the pound, (according to the value or ſum entered 
Into and contained in every recognizance in na- 
ture of a ſtatute-ſtaple, taken in purſuance of the 
lad ſtatute,) to be paid on ſealing the firſt pro- 
(els on every ſuch recognizance, But by the 


1616. 
Vor, II. D d 8 Geo. 
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Geo. I. c. 25. $3. © the proſecutor of every ſuch 


recognizance ſhall, at the time of ſuing out the 
fiſt proceſs, or a writ of extent thereon, deliver 
in to the officer (who ſhall make out ſuch pro 
ceſs or extent) a note in writing under his hand, 


teſtifying the ſum or value of the damages 


thereby intended to be extended, or Jevied there- 
on; which ſum or value the ſaid officer ſhall in. 


ſert in the ſaid writ, to be only extended or levied 


thereon, and no more; and that the ſaid pound- 
age of one halfpenay, payable on all proceſs a 
aforeſaid, ſhall be taken and paid only for every 
pound, according to the ſaid ſum or value ſo in- 
ſerted, and intended to be extended and levied xs 
aforeſaid, and not otherwiſe; And that no ſhe- 
riff of any county ſhall rake for the extent and 
liberate, and habere facias poſſeſionem or ſciinan 
on the real eſtate, and levy on the perſonal eſtate, 
by virtue of ſuch extent, any more than the ſame 
fees as are appointed by the 3 Geo. I. c. 15. for 


executing a writ of elegit and babere facias poſt- 


fionem or ſeiſinam; under the like penakies and 
forfeitures, and to be in like manner recovered, 
againſt every ſheriff or perſon therein offending 
as are mentioned and appointed in and by de 
ſame act.“ 


if 


10 
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If a ſheriff levy under a Seri. facies, he is en; 
nled to poundage, though the parties compro+ 
miſe, before he ſells any of the defendant's 
goods; and he is entitled thereto, upon a capias 
ad ſatisfaciendum, though the defendant go to 
priſon, without ſatisfying the plaintiff, For 
the poundage he is entitled to, the ſheriff may 
maintain an action of debt on the ſtatute *, or 
he may retain it out of the ſum levied; and if 
the ſheriff take more than he is entitled to, he is 
liable to an action for treble damages, at the ſuit 
of the party grieved *, and ſhall forfeit 40/, to 
the king and the informer “. 

When the judgment is /atisfied, by any of the 
above ſpecies of execution or otherwiſe, the de- 
fendant has a right to call on the plaintiff for a 
warrant ” or authority, directed to ſome attorney 
of the court wherein the judgment is recovered, 
authorizing ſuch attorney to enter up ſatisfac- 
tion on the judgmeat-roll ; which being ob- 
tained, a ſatisfaction-· piece is made out, on a ſlip 
of unſtampt parchment, in the form of a bail- 


5 T. R. 470. 2 T. R. 148. 
4 Bur. 1981. Imp. Sher. Y 29 Eliz. c. 4. 

145. vw Append. Chap. XLI. 
* 1 Salk; 209, 333. 2 Ld. [N. 2]. 

Raym, 1213. S. C. * 72. [O. 2]. 
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piece, and taken, with the warrant of attorney, 
to the clerk of the judgments, who will make an 
entry thereof in his book of remembrances, and 
deliver it over to the clerk of the treaſury, vba 
enters the ſame on the roll, 
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CHAP. XLII. 


Of ScIRE FAclAs. 


SY 


A Scire facias is a judicial writ*, founded on 
ſome matter of record, as a recognizance, 
judgment, &c. on which it lies to enforce exe- 
cution®, or for other purpoſes *, as to repeal let- 
ters-patent*, hear errors *, &c. 

But though a ſcire facias be a judicial writ, 
yet becauſe the defendant may plead thereto, it 
is conſidered in law as an action: And therefore 


Though a ſire facias be Lit. 5 505. Co. Lit. 290. 
properly a judicial writ, yet b. 291. a; F. N. B. 267. and 
being the foundation of an ſee 3 Lev. 220, 
aftion, it is ſometimes conſi- Bac. Abr. tit. Scire faciar, 
dered as in nature of an A. B. 
wiginal, Skin, 683, Combs 4. C. 3. and fee 7 T. 
455+ S. C. and ſee 10 Mod. R. 367. 

258, In Littleton, 5 505. it i , Chap. XLIIL, 

alled a writ of execution ʒ and f Co. Lit. 290. b. 291. 4. 
in one caſe, it was ſaid to be 2 Wilſ. 251. 2 Nac. Rep. 
in nature of a declaration. 1227, 2 T. R. 46. 


| vid, 406, 
Dd a A releaſe 
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a releaſe of all actions is a good bar to a fir 
facias*: And for the- ſame reaſon, there muſt 
be a new warrant, to authorize the appearance of 
the plaintiff's attorney '; and there is no occaſion 
| for a rule to change the attorney in the former 
ſuit, So where a judgment was entered for ſe- 
curing the payment of an annuity, before the 
17 Geo. III. c. 26. which requires, that * beſore 
&« any execution ſhall be ſued out, or adin 
e brought on any ſuch judgment, a memorial of 
it the conſideration, &c. fhall be enrolled in 
te chancery ;” this court ſet aſide a ſcire facias, 
&c. iſſued after the act, to revive the judgment, 
ſor want of ſuch a memorial *. | 

| Upon a recognizance, a ſcire facias is an oti 
ginal proceeding; but upon a judgment, it is only 
a continuation of the former ſuit ; and-therefare 
where the defendant's attorney, pending an action, 
agreed that no writ of error ſhou}d be brought, 
and afterwards the defendant died, between the 
| execution and return of the writ of inquiry, ad 


5 Co. Lit. 290. b. Comb. 89. 2 Salk. 603. 8. E 
445. Skin, 682. 8. C. 21d. Say. Rep. 218. and fo 
Raym. 1048. 2 Wilſ. 251. 7 T. R. 337. | 

* Cro. Eliz. 177. 2Ld. *1 T. R. 267, 8. 

. Raym. 1048, 1252, 3. 1Salk, 8 


thereupon 
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thereupori 4 ſcire farias iſſued agaitiſt His exe- 
cutors, to ſhew cauſe why the damages aſſeſſed 
vpon the writ of inquiry, ſhould not be recovered 
againſt them, upon which they brought a tit 
of error ; the court held, that the executors were 
bound by the agreement of their teſtator's attor- 
ney, and accordingly ordered him to nonpros the 
writ of error: Fot this is not a new action, but 
a continuation of the old one; it is only a ſcire 
facias io revive the former judgment; and as 
the teſtator himſelf, if he had lived, could not 
have brought a writ of error, ſo neither can his 
executors !. | 

A recognizance is an obligation of record, 
which a man enters into before ſome court of 
record or magiſtrate duly authoriſed *, with con- 
dition to do ſome particular act: And it is either 
at common law, or by ſtatute. A recognizance 
at common law is either to the king, or a ſubject; 
and may be acknowledged before any one of 
the judges out of term, and in any part of 
England, and may be entered on record, as well 
out of, as in term: So the chancellor or keeper 
may take recognizances and award execution, or 


IiT.R. 389. 
m Bro, Abr. tit, Recognizance, 24. 


Dd4 hold 
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hold plea of ſcire facias and audita querela in 
chancery, to avoid execution, &c, as the caſe re. 
quires, on all recognizances taken in that court”, 
By the cuſtom of the city of London, the mayor 
and aldermen, or the mayor ſingly, may take re- 
cognizances; for the cuſtom 1s not only reaſon- 
able in itſelf, but as all other cuſtoms of the city, 
has been confirmed by act of parliamentꝰ. And 
the king, by ſpecial commiſſion, may appoint 
any perſon to take recognizances from one man 
to another; and ſuch recognizances, duly cer. 
tified with the commiſſion into chancery, are 
binding: And though the commiſſion be ſo par- 
ticular, as to mention only a recognizance to be 
taken from A. to B. yet the commiſſioners have 
a general power to take a recognizance from any 
other perſon”. 

But recognizances at common law are not 
perfect records, till they are enrolled in ſome court 
of record ; for ſince the law allowed any one judge 
out of court, and in any part of the kingdom, to 
take theſe recognizances, which are the higheſt 
ſecurity of the common law, it was very neceſſary 
they ſhould be enrolled to perpetuate the con- 
tract, and by that means ſecure the creditor his 


Bac. Abr. tit. Execution, * 1d. ibid, 
g IB). f | p 1d, ibid, F. N. B. 267. 


juſt 
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juſt debt, which muſt have been very precarious 
and uncertain, while the ſecurity lay in the hands 
of a private perſon, who might either through 
careleſſneſs miſlay, or by ill practices be prevailed 
upon to ſuppreſs it 1, | 

Recognizances by ſtatute, we have ſeen v, are 


either founded on a ſtatute-merchant or ſtatute- 


ſtaple, or are in nature of a ſtatute. ſtaple, by 
the 23 Hen, VIII. c. 6. With regard to the 
time of ſuing out execution on theſe ſeveral 
ſecurities, a diſtinction is to be made between 
recognizances at common law, and ſtatutes-mer- 
chant, &c.; for upon the former, if the conuſee 
did not take out execution, within a year after 
the day of payment aſſigned in the recognizance, 
he was obliged to commence the ſuit again by 
original; the law preſuming the debt might have 
been paid, if he did not ſue execution within a 
year after the money became payable: But this 
law was altered by the ſtatute JY/eftm. 2. (13 
Edw. I.) ſtat. 1. c. 49. which gives the conuſee 
a ſcire facias to revive the judgment, and put it 
in execution, if the conuſor cannot ſtay it, by 
pleading ſuch matters as the law judges ſufficient 
for that purpoſe, ſuch as a releaſe, &c. But the 


q Bac. Abr. tit. Execution, B. F. N. B. 267. 
Ante, 964, &c. 
9 conuſee 
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conuſee of a ſtatute-merchant, &c. may at any 


time ſue execution, without the delay or charge 


of a ſcire facias *. 

Another diſtinction is to be made between re. 
cognizances at common law, and by ſtatute; for 
on the firſt, if the conuſee die before execution 
ſued; his executor ſhall not ſue it, even within the 
year, without bringing a /cire facias againſt the 
conuſor: The reaſon is, becauſe the law pre- 
ſumes that the debt might have been paid to the 
teſtator, and therefore will not ſuffer the debtor 
to be moleſted, unleſs it appear that he hath 
omitted to perform the judgment; and for that 
purpoſe a /cire facias muſt be brought by the 
executor, for the alteration of the perſon altereth 
the proceſs at common law : But this tending to 
delay, the ſcire facias was taken away on recog- 
nizances created by ſtatute law, by the ſeveral 
acts of parliament which introduced them; and 
therefore; upon the death of the conuſee of a 
ſtatute-metchant, &c. his executots may come 
into chancery, and upon producing the teſtament 
and the ſtatute, have execution without a /cire 


a * as the teſtator himſelf might have had", 


Y Bac, Abr. tit. Execution, B. tit. Scire fuoias, C. 
t 4d. ibid. 


But 
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But the recognizance which will here be prin- 
cipally treated of, is the recognizance entered into 
by the Bail in an action, or upon a writ of error, 
either alone or jointly with the pringipal, The 
form of the recognizance of bail in an action 
differs, accordingly as the action is by Bill ot 
original: In actions by bill, the undertaking of 
the bail is general, that if the deſendant be 
condemned in the action, they will pay the 
condemnation- money, if the defendant ſhall not 
pay the ſame, or render himſelf to the priſon 
of the marſhal“: By original, their: recogni- 
zance is taken in a penally or ſum certain, be- 
ing double the amount of the ſum ſworn to, 
upon the like condition. Therefore, if the de- 
fendant be condemned in the action, and do not 
pay the condemnation- money, or render him- 
ſelf to the priſon of the marſhal, in due time, (or 
if there be ſeveral defendants, and they do not 
all render themſelves ”,) the recognizance is for- 
feited, and the bail are liable to be ſued thereon, 
unleſs diſcharged by ſome of the means ſtated in 
a preceding chapter”: And a cognovit by the 
principal, without notice to the bail, does not diſ- 
charge them*, But if the principal be not con- 


© Ante, 1 30. Chap. VI. p. 182, 3. 
. T aLev, 192. 1 Vent. 319. 5 T. R. 277. Aun, 153. 
demned, 
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demned, or (which is tantamount) be not co. 
demned in the ſame action, as where the plain- 
tiff declares againſt the defendant, for a dif. 
ferent cauſe of action from what is expreſſed 
in the proceſs”, or affidavit to hold to bail“, 
or by original, in a different-county from that 
where the action is brought“, his bail are diſ- 
charged: And they are alſo diſcharged, where 
the cauſe is referred to arbitration, unleſs it be 
agreed on the reference, that a verdict ſhall be 
taken, and judgment entered for the plaintiff's 
ſecurity . 

Before any proceedings can be had againſt the 
bail in the action, upon their recognizance, a ca- 
pias ad ſatisfaciendum muſt be ſued out againſt 
the principal, and returned non eff inventus: For 
it is clearly ſettled, that no _ſcire facias or action 
of debt lies againſt the bail in the action, until a 
non eſt inventus be returned, upon a capias ad ſa- 
tisfaciendum againſt the principal; for the bail 
are not bound to render the principal, till they 
know, by the plaintiff's ſuing out this. writ, 
that he means to proceed againſt the perſon of 


vi Str, 202. 2H, Elac. T Lev. 235. R. E. 2 Geo- 
2786. : II. a. Barnes, 116, 
*6 T. R. 363. 7 T. R. d Ante, 749, 50. 


the 
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the defendant ©, But ſo as the capias ad ſatisfa- 
ciendum be regularly ſued out and returned, it 
may be filed at any time; the filing being mere 
matter of form*: And if the principal die after 
the return of the capias ad ſatisfaciendum, and 
before the return be filed, the bail are fixed, and 
the court will not ſtay the filing of the return, in 
favour of the bail*, 

The capias ad ſatisfaciendum againſt the prin- 
cipal, ſhould be directed to the ſheriff of the 
county where the original action was laid: And 
where the proceedings are by g ill, there muſt be 
eight days, or if by original fifteen days, between 
the teſte and return of the writ *; the latter being 
a caſe excepted out of the ſtatute 13 Car. II. 
ſtat, 2. c. 2. 5 7.: And in order to charge the bail, 
it muſt lie four days excluſive in the ſheriff's 
office ?; and be made returnable, like the former 
proceedings, on a day certain, or general return- 
day. 


© Poph. 186. W. Jon. 29, 1 Blac. Rep. 393. S. C. 
139. Cro, Car. 481. Sty, 6 T. R. 284. 
Rep. 281, 288, 323. Lutw. f 2 Salk. 602. 2 Ld, 
1273. 1 Ld. Raym. 156. Raym. 1177. S. C. R. E. 
10 Mod, 267. R. E. 5 Geo. 5 Geo. II. Reg. 3. 3. 
Il. Reg. 3. a. 8 2 Salk. 599. R. E. 5 Geo. 

Lev. 225. 3 Zur. 1360. II. Reg. 3. a, 

Upon 
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Upon the return of 20 eft invents to the ca. 
pias ad ſatisfaciendum, the recognizance being 
forfeiced, the plaintiff may proceed thereon 
againſt the bail in the action, and againſt the 
principal allo, if he joined in the recognizance, by 
action of debt or ſcire facies. In debt, the plaiotiff 
may bring one action againſt all the perſons bound 
in the recognizance, or ſeveral actions againſt each 
of them: But one /cire facias ſeems in all caſes 
to. be ſufficient ; for the recognizance being joint 
and ſeveral, it is holden that the execution may be 
teveral, though the /cire facias was joint. 

It is neceſſary, however, in order to proceed 
_ againſt the bail upon their recognizance, that the 
bail-piece ſhould be filed, and an entry made of 
the recognizance on a roll, (called the recogni- 
zance- roll,) which ſhould be docketted, and ear- 
ried in to the Treaſury-chamber; And this ſhovld 
regularly be done before the action is cammenced, 
or ſcire facias ſued out!; or at leaſt before the 
bail are called upon to plead ; For otherwiſe they 
may plead ul tiel record; and if the recognizance- 
roll be not carried in till afterwards, it ſeems that 


h Bac. Abr. tit. Execution, Imp. K. B. 397, 8. R. 
G. 1 Lev. 225. 1 Sid. 339. E. 5 Geo, II. Reg. 3. 2. 
8. 24 ; | 3 eau 


they 
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they may withdraw their plea, and the plaintiff 
muſt pay the coſts of it. The recognizance of 
bail by Zill is entered by the plaintiff's attorney, 
after the declaration, with a memorandum of the 
term it is of '; but by original, it is entered by 
the filacer, after a recital of the proces ®, 

In an action of debt upon a recognizance of 
bail, the defendant cannot be arreſted; for the 
fufficiency of the bail muſt have been proved, or 
admitted, previous to their being allowed; and 
if the defendant were arreſted in ſuch an action, 
there would be bail in infinitum®, And where a 
writ is ſued out upon a recognizance of bail, it is 
neceſſary, by rule of court, that after the words 
«ina ples of treſpaſs,” there ſhould be inſerted 
the following clauſe, ** and alſo to @ bill of the 
« ſaid plaintiff, againſt the ſaid defendant, in a plea 
« of debt upon recognizance, according to the cuſ- 
« m of our court before us to be exhibited ;" 
otherwiſe the defendant, or his attorney, is not 
bound to en a declaration in debt upon ſuch 
recognizance *. 


* Will. 97. Y 4 68. _ 


IR, E. 5 Geo. II. Reg. 3» 0 R. E. 15 Geo. II. 4 
2. 40. a 


* Append, Ch, XLII. [AJ]. 3 
We 
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have already ſeen /, what time the bail are 


allowed to render their principal, when they are 


proceeded againſt in an action of debt upon their 
recognizance. We have alſo ſeen*, that on 
ſtaying proceedings, in an action of debt on re- 
cognizance, the bail muſt pay the coſts in that, as 


well as the debt and coſts in the original action, 


though they apply within the time allowed them 
for ſurrendering the principal: And on that ac? 
count, it is in general more adviſable to proceed 
againſt the bail, by action of debt on the recog- 
nizance, than by ſcire facias, wherein no coſts 
are allowed, unleſs they appear and plead, or join 
in demurrer*. There is alſo a further reaſon for 
proceeding by action of debt on the recognizance, 
namely, that in ſueh an action, the plaintiff may 
recover damages for the detention of the debt, 
which he cannot do in ſcire facias*', But asa 
copy of the proceſs muſt be ſerved in det, if the 
bail be out of the way, or the plaintiff do not 
mean to give them notice, he muſt proceed by | 


fſeire facias on the recognizance. 


A ſcire facias againſt the bail in the action, 
ifſyes out of the court in which the action was 


P ate, 147, 8. Stat. 8 & W. III. e. 11. 13. 
? Ante, 452+ * 3 Bur, 1791, 


depending, 
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depending, and begins by ſtating the recogni- 
zance, after which the judgment is ſet forth, prout 
patet per recordum : It then ſtates, that the 
principal has not paid the debt or damages re- 


covered, nor rendered himſelf to the priſon of 


the marſhal*; and concludes by requiring the 
ſheriff to make known to the bail, that they be 
before the king at Weftminſer, on a day certain, 
(by Bill, or by original on a general return-day, 
whereſoever, &c.) to ſhew if they have or know 
of any thing to ſay for themſelves, why the plain- 
tif ought not to have his execution againſt them, 
for the debt or damages aforeſaid, (by 4:1, or by 
original, for the ſum acknowledged,) according 
to the force, form and effect of the recognizance; 
if it ſhall ſeem expedient for him ſo to do; 
and further, &c.“ On a recognizance of bail, 
the /cire facias againſt the principal is in Bae 
parte, or that he do and receive what the court 
ſhall conſider of him in this behalf; but againſt 
the bail it is in ed parte, or that they do and re- 
ceive what the court ſhall conſider of them in 
that behalf”. And where a ſcire facias was 
* 2 Salk, 439. 3 Salk. 320, » 1 Ld. Raym. 393. 2 Salk. 
214. Raym. 804. 8. C. 599. S. C. but ſee 1 Id. 
10 Append. Chap. XLII. Raym, 532. /emb. contra. 


Vor. II. E e | brought 


Car. II. St. 2. c. 2. §9. 16 & 
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brought againſt three perſons as bail, upon a re. 
cognizance acknowledged by them and the prin. 
cipal jointly, the writ abated; becauſe this being 
founded on a record, the plaintiff ought to er 
forth the cauſe of the variance from the record, 
as that one was dead”: But if an action be 
brought upon a joint-bond, againſt three only, 
where there are four or five obligors, there the de- 
fendant ought to ſhew that it was made by them 
and others in full life, not named in the writ; for 
otherwiſe the court will not intend that the bond 
was ſealed*, 

By the recognizance of bail in error, which 
will be more fully treated of in the next chapter, 
the plaintiff or plaintiffs in the writ of error be- 
come bound, with two ſufficient ſureties, in dou- 
ble the ſum adjudged to be recovered by the for- 
mer judgment, to proſecute the writ of error 
with effect, and alſo to ſatisfy and pay, if the 
judgment be affirmed, all and ſingular the debts, 
damages and coſts adjudged upon the former 
judgment, and all coſts and damages to. be 
awarded for the delay of execution Y, There- 


* Aleyn, 21. 17 Car. II. c. 8. 53. 19 Ges. 
* Id. ibid. | III. c. ;0. and ſee Append. 
7 Stat. 3 Jac. I. c. 8. 13 Chap, XLII. ICI. 


fare 


ich 


Irini 
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fore if the writ of error be nonproſſed or diſcon- 
tinued, or the judgment affirmed, the defendant 
in error may proceed againſt the bail upon their 
recognizance, by action of debt or ſire facias at 
his election. And as a render in this caſe will 
not excuſe the bail *, there is no occaſion to ſue 
out a capias ad ſatisfaciendum, in order to pro- 
ceed againſt them. | 

The /cire facias againſt bail in error ſhould 
be brought in the ſame court where the recog- 
nizance was taken, unleſs it was taken in the 
Common Pleas, and then the ſcire facias may 
be brought either in that court, or in the King's 
Bench, to which the record is ſuppoſed to be 
removed *®, This writ is made out by the clerk 
of the errors*; and on a recognizance taken in 
the King's Bench, it recites not only the recog- 
nizance, but the condition of it, and the affirm- 
ance of the judgment ©, &c. but on a recogni- 
zance taken in the Common Pleas, the /cire fa- 
clas merely ſtates the recognizance, and the non- 
payment of the ſum acknowledged to be due*; 


R. M. 5 W. & M. (3). © Append, Chap. XLII. 
* Lil. Ent. 643. 3 Mod. [D]. 

251. 1 Will, 98. 4d. [E]. 
Barnes, 93. 


Ee 2 for 
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for in that court, the condition of the recogni- 
zance in error is not incorporated, as it is in a 
recognizance of bail on a capias ad reſpondendum, 
but is ſubſcribed by way of defeazance; ſo that 
the recognizance and condition are two diſtint 
records“: And beſides, if the condition were 
ſtated, it would be neceſſary to ſtate alſo the al. 
firmance of the judgment, which might occaſion 
difficulty, if the bail were to. appear and plead 
nul tiel record of the judgment of affirmance, 
which remains in the King's Bench, 


A ſcire facias upon a judgment is either by or 
againſt the ſame or different parties: And as be- 
tween the /ame parties, it will be proper to con- 
ſider the neceſſity of a /cire facias, in the follow- 
ing caſes; firſt, after a year and a day ; ſecondly, 
after a writ of error brought in the King's 
Bench, to compel the plaintiff in error to aſſign 
errors; thirdly, where judgment is given in co 
venant or annuity; or in debt on bond condi- 
tioned for the payment of an annuity, or of mo- 
ney by inſtalments, or for the performance of © 


Barnes, 23» 339. 
ve nan; 


nts; 
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wenants, and damages ariſe, or money becomes 
payable, on the ſame ſecurity, aſter the judgment; 
and fourthly, when the debt or damages reco- 
vered are to be levied, in the caſe of an executor 
or adminiſtrator, de Bonis propriis, or in other 
caſes, out of future effects. And firſt of the 


ſcire facias after a year and a day. 


At common law, in real actions, where land 
was recovered, the demandant after the year 
might have taken out a /cire facias to re- 
vive his judgment, becauſe the judgment 
being particular quad the land, with a 
certain deſcription, the law required that the 
execution of that judgment ſhould 'be entered 
upon the roll, that it might be ſeen, whether 
execution was delivered of the ſame thing of 
which judgment was given; and therefore if 
there was no execution appearing on the roll, 
a ſcire facias iſſued, to ſhew cauſe why execution 
ſhould not be awarded“: Beſides, in real ac- 
tions, if execution was not ſued within the 
year, a ſcire facias lay for the land, becauſe no 
other advantage could be taken of the judgment, 
25 an action of debt could not be maintained 
thereon f, 


* Bac, Abr. tit. Execution, II. f 3 Salk. 321. 
Ee 3 But 
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But if the plaintiff, after he had obtained judg, 
ment in a per/onal action, had lain by, and taken 
no proceſs of execution within the year, he was 
put to a new original upon his judgment, and no 
ſcire facias was iſſuable; becauſe there was not 
a judgment for any particular thing in the per- 
ſonal action, with which the execution could be 
compared: Therefore after a reaſonable time, 
which was a year and a day, it was preſumed to 
be executed, and the law allowed him no ſcire fa- 
cias, to ſhew cauſe why there ſhould not be exe- 
cution; but if the party had exceeded his time, 
he was put to his aCtion on the judgment, and the 
defendant was obliged to ſhew how the debt, of 
which the judgment was n was dil 
charged 5. 

To remedy this, and make the modes of pro- 

_ ceeding more uniform in both actions, the ſtatute 

of Weſtm. 2. (13 Edw. I.) ſtat, 1. c. 45. gave a 
; ſcire facias to the plaintiff in a perſanal action 
þ to revive the judgment, where he had omitted 
I to ſue execution within the year after judgment 
was obtained*, The words of the act are, 


- ——— 4 — —7 a — 
1 922 4 — 3 2 2 


—— 44 — — P 


li t Bac. Abr. tit. Execution, 806. 8. C. 
1 | H. but ſee 2 Salk. 600. 7 d Bac, Abr. tit. Execution, 
5 Mod. 64. 3 Ld, Raym. H. 


« that 
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« that thoſe things which are found enrolled 
« before them that have the record, or con- 
« tained in fines, whether they be contracts, co- 
« yenants, obligations, ſervices or cuſtoms, re- 
« cognizances, or other things whatſoever en- 
et rolled, to which the King's court may law- 
« fully give effect, from henceforth ſhall have 
« ſuch force, that hereafter it ſhall not be neceſ- 
« ſary to implead upon them: But when the 
« plaintiff comes to the King's court, if the re- 
« cognizance or fine levied be recent, that is to 
« ſay, leyied within the year, he ſhall forthwith 
« have a writ of execution of the ſame recog- 
« nizance. And if perchance the recognizance 
4 were made, or fine levied, of a oreater time 


„ paſt, the ſheriff ſhall be commanded, that 
* he make known to the party of whom the 
* complaint is made, that he be before the 
« juſtices at a certain day, to ſhew if he has any 
e thing to ſay, why ſuch matters enrolled, or 
te contained in the fine, ought not to have exe- 
e cution: And if he do not come at the day, 
* or come, and can ſay nothing why execution 
e ought not to be made, the ſheriff ſhall be 
« commanded, to cauſe the thing enrolled or 

Ee 4 t contained 
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ce contained in the fine, to be executed.” But 
notwichſtauding this ſtatute, the plaintiff may ſtill 
proceed, if' he think proper, by achon of debt 
on the judgment, 

It hath been doubted, whether a ſcire facias 
lay to revive a judgment in ejement, after a 
year and a day, either by the common law, or by 
force of the above ſtatute ; for at common lay, 
this was looked upon as a perſonal action, and it 
was thought that the ſtatute extended only to 
ſuch perſonal actions, in which debt or damages 
were recovered, and not to provide a remedy in 
this caſe, ſince at the time of making the act, the 
poſſeſſion was not recovered in this action: But 
it ſeems now to be ſettled, and is confirmed by 
daily practice, that a ſcire facias lies on a judg- 
ment in ejectment; for the words of the act are, 
« whether they be contracts, &c. or other things 
© whatſoever enrolled,” which comprehend all 
judgments, and give the like remedy on them by 
ſcire facias, as the demandant had on a judgment 
in a real action at common law *, 


1 Bac. Abr. tit. Execution, ſee Carth. 2. 2 Salk, 600. 
H. The ire facias in 1 Ld. Raym. 669. 3 Salk 
this caſe ſhould go againſt 319, 8. C. Run. Eject. 420, 
the tertenants, as well as the &. 


defendant. 1 Salk, 258. and 
eſendant. 1 258. an The 


he 
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The reaſon why the plaintiff is put to his ſcire 
facias after the year, is becauſe where he lies by 
ſo long after his judgment, it ſhall be preſumed 
that he hath releaſed the execution, and there- 
fore the detendant ſhall not be diſturbed, without 
being called upon, and having an opportunity 
in court of pleading the releaſe, or ſhewing cauſe, 
if he can, why the execution ſhould not go“. 
And it is ſaid, that if the plaintiff delay executing 
a writ of inquiry, till a year after interlocutory 
judgment, he cannot do it after, without a ſcire 
facias i. The year muſt be computed from the 
day of ſigning judgment®; and is to be rec- 
koned by calendar months, and not by terms *. 
And if the plaintiff ſue a ſcire facias within a year | 
after the judgment, he cannot afterwards have a 
capias within the year, till he hath a new judg- 
ment in the ſcire facias ®, 

But in the caſe of the king, there need not be 
any /cire facias after the year“, for nullum tempus 


vccurrit regi. And though the general rule be, 


* 2 Inſt. 470. n 1 Str, 301. and ſee 6 
11 Mod. 500. ſed guare, Mod. 14. 

whether a term's notice is not Rol. Abr. goo. 

in this caſe ſufficient ? P 2 Salk, 603, 
n Barnes, 197. 
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that the plaintiff cannot in other caſes take out 
execution after the year, without a ſcire facias, 
yet this rule muſt be underſtood with he follow. 
ing reſtrictions, 

Where a feri facias or capias ad ſatisfacien- 
dum is taken out within the year, and not exe. 
cuted, a new writ of execution may. be ſued out 
at any time afterwards, without a ſcire facias, 
provided the firſt writ be returned, and continu- 
ances entered from the time of ifluing it!; 
which continuances may be entered after the iſ- 
ſuing of the ſecond writ, unleſs a rule be made 
upon motion, for the proceedings to remain ix 

| flatu quo. And if judgment be given, and no 
execution ſued out within the year, yet the plain- 
tiff may afterwards enter an award of an elegit on 
the roll of the judgment, as of the ſame term 
with the judgment, and thence continue it down 
by vicecomes non miſit breve: And though the 
court at firſt inclined to think, that an elegit 
ought to be actually taken out within the year, 
yet being informed by the clerks of the court, 
that it had been the practice for many years to 


1 Co. Lit. 290. b. 2 Inſt. 283. Comb. 232. 8. C. 
471. 2 Leon. 77, 8. 1 Sid. Salk. 321. 1 Str. 100. 
59. 1 Keb. 159. 8. C. Carch. | 


make 
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make ſuch an entry, &c. it was ſaid to be the 
law of the court, and they ordered the execu- 
tion to ſtand", 

If the plaintiff have judgment with a ceſſet 
executio, or ſtay of execution for a year, he may 
aſter the year, take out execution without a ſcire 
facias ; becauſe the delay is by conſent of par- 
ties, and in favour of the defendant ; and the in- 
dulgence of the plaintiff ought nat to be turned 
to his prejudice; But if the plaintiff do not 
take out execution, within a year after the cęſſet 
executio is determined, he mult ſue out a ſcire 
factas*, 

So if the defendant bring a writ of error, and 
thereby hinder the plaintiff from taking out 
execution within the year, and the judgment be 
affirmed, the plaintiff in error nonſuited, or the 
writ of error abated or diſcontinued, the de- 
ſendant in error may proceed to execution after 
the year, without a ſcire facias*; becauſe the 
writ of error was a ſuper/edeas to the execution, 
and the defendant in error muſt wait till it be 


7 Carth, 283, Comb. *2 Inſt, 471. 5 Co. 88. 


232. S. C. Cro. Eliz. 416. Carth. 237. 
' 6 Mod, 288. 1 Salk. 322. 6 Mod, 288. 1 Salk. 322. 
8. C. 8. C. 3 Salk. 321. 


ſ — Cromp. 102. 
deter mined, 


this caſe it ſeems, that if the plaintifF in error be 
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determined. It has even been holden, in one 
caſe *, that if a writ of error be brought after the 
year is elapſed, and thereupon the former judg. 
ment is affirmed, ſuch affirmance will revive the 
former judgment, and enable the party to take 
out execution without a ſcire facias : But from 


nonſuited, or the writ of error diſcontinued, there 
can be no execution of the former Judgment, 
without a ſcire facias, 

It was formerly holden, that if the plaintiff 
were reſtrained by injun#ion out of Chancery 
for a year, he could not take out execution after. 
wards, without a ſcire facias“; becaule the 
courts of law do not take notice of Chancery in- 
junctions, as they do of writs of -error beſides, 
it might be no breach of the injunction, to take 
out execution within the year, and continue it 
down by vicecomes non miſit breve, which cannot 
be done in the caſe of a writ of error, But in a 
modern caſe , where it appeared that the whole 
delay had ariſen on the part of the defendants, by 
bills in Chancery for injunctions, and by obtain- 


Y 1 Rol. Rep. 104. Cro, 322. S. C. 1 Str. 301. S. f. 


Jac, 364. 8. +AY 4 2 Bur. 660. 


16 Mod. 288. 1 Salk. 


ing 
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ing time for payment, &c. the court were unani- 
mous, that this rule, of reviving a judgment 
above a year old by ſcire facias, before execu- 
tion, which was intended to prevent a ſurpriſe 
upon the defendant, ought not to be taken ad- 
vantage of by one, who was ſo far from being 
ſurpriſed by the delay, that he himſelf had been 
trying all manner of methods, whereby he might 
delay the plaintiff; and therefore they diſcharged 
the rule for ſetting aſide the execution, with 
colts, ' 

The /cire facias upon a judgment muſt be 
ſued out of the ſame court, where the judgment 
was given, if the record remains there“; or if it 
has been removed, out of the court where the 
record is, If the judgment be under ſeven years 
old, the plaintiff, we have ſeen *, may ſue out a 
ſcire facias, as a matter of courſe, without any 
rule or motion: If it be above /even years, but 
under ten, he cannot have a /cire facias, without 
ſide-bar rule *, If it be above ten years old, but 
under twenty, there muſt be a motion under 
counſel's hand, ſupported by an affidavit that the 


7 Com. Dig. tit. Plauer, * 2 Salk. 598. Comb, 
3 L. 3. 386. S. C. and ſee Cl. Inſt. 


Ante, 404. (g). 159. Sty. P. R. 495. 
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judgment is unſatisfied *: And if the judgment 
be of more than 7wenty years ſtanding, there 
muſt be a rule to ſhew cauſe, on a ſimilar afi- 
davit®*. 

A /cire facias upon a judgment, after a year 
and a day, ſtates the judgment recovered by the 
plaintiff, which differs according to the nature of 
the action, and the court in which it was ob- 
tained: And when a ſcire facias is brought on 
a judgment in the King's-Bench, the plaintiff 
muſt ſhew where the court of King's-Bench was 
held, becauſe that court is ambulatory : But if it 
be brought upon a judgment in the Common 
Pleas, it is otherwiſe, becauſe that court is con- 
fined to a certain place ©. It then ſtates, that al- 
though judgment be thereupon given, yet exe- 
cution of the debt or damages ſtill remains to be 
made; and commands the ſheriff, to make 
known to the defendant, that he be in court at 
the return-day, to ſhew why the plaintiff ought 
not to have execution againſt him for the debt or 
damages, according to the form and effect of the 


BS — a> ws a 


a 2 Salk. 598. Comb. 35 Geo. III. Waters v. 
356. S. C. and fee Cl. Inſt, Hales, E. 37 Geo. III. 


159. Sty. P. R. 495. 23 Salk, 321. 
» Blakeley v. Vincent, T. 


recovery, 
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recovery, &c,* This being a judicial writ, muſt 
purſue the nature of the judgment : therefore if 
2 joint judgment be obtained againſt two, the 
ſcire facias muſt be againſt both *: And in ſet- 
ting out the judgment, if there be a material 
variance, it will be fatal, on u. tiel record. 

Where a /cire facias is brought in the King's- 
Bench, upon a judgment of an inferior court, it 
muſt appear in the writ itſelf, how the judgment 
came into the King's-Bench, whether by certio- 
rari, or by writ of error, becauſe the execution 
is different; for if it came in by certiorari, the 
ſcire facias ought to ſhew the particular limits of 
the inferior juriſdiction, and pray execution with- 
in thoſe limits*: But if the judgment be 
removed into the King's-Bench by writ of 
error, and affirmed, the party may have exe- 


4 Append, Chap. XLII. tain caſes, out of the courts 


[F], at W:/minfler, upon judg- 
* 2 Salk, 598. Carth. ment obtained in inferioc 
t05. 8. C. courts, againſt the perſon or 
*3 Salk, 320. 1 Ld. Raym. effects of the defendant, in 
216. S. C. like manner as upon judg - 


* But ſee the ſtatutes 19 ments obtained in the courts 


Geo, III. c. 70. and 33 Geo. above: And ſee 1 H. Blac. 
III. c. 68. by which exe- 532. 
cution may be iſſued in cer- 


7 cution 
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cution in any part of England; for by the affirm: 
ance, it is become the judgment of the King's. 
Bench. 

After the judgment has been once revived by 
feire facias, if the plaintiff do not take out exe. 
cution within a year, or the defendant die before 
execution *, the plaintiff cannot afterwards take it 
out, without a new /cire facias, or action on the 
judgment; but he may have a new writ without 
motion, for the judgment was revived before! 

Secondly ; as the parties in the King's-Bench, 
have no day in court given to either of them, on 
the removal of the record by writ of error, the 
defendant in error hath no other way of com- 
pelling the plaintiff to aſſign his errors, than by 
ſuing out a writ of ſcire facias quare executionen 
non, &c. »; and if upon ſuch writ, the plaintiff in 
error do not aſſign errors, but ſuffer judgment 
to paſs by default upon fcire feci, or two nibill, 
no errors afterwards aſſigned ſhall prevent exe- 
oution ", This writ, and the proceedings there- 

b 1 Ld, Raym. 216. 3 * 2 Salk. 598. 


Salk. 320. S. C. and ſee 3 7. Id. ibid. 
R. 657. m Godb. 68. 2 Leon. 


i 2 Cromp. 103. Imp. K. 107. 
B. 382. > Carth, 40, 1. 


on, 
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on, will be more fully treated of in the next Chap- 


ter, | | 
Thirdly, with reſpe& to demands ariſing after 


the judgment, it is ſaid to have been adjudged, 
that in covenants perpetual, as to repair, &c. if 
they be once broken, and an action of covenant 
brought, and a recovery had thereon, if. they be 
ifterwards broken, the plaintiff ſhall have a /cire 
facies upon the judgment, and need not bring a 
new writ of covenantꝰ. 

Upon a writ of annuity, the old books differ as 
to the neceſſity of a /cire facias, in order to have 
execution for ſubſequent arrears. In ſome books 
i is ſaid, that if judgment be given in a writ-of 
anvity, the plaintiff ſhall have execution, within 
the year after every day of payment, by eri fa- 
cia or elegit, though it be many years after the 
judgment !; but other books ſeem to hold a dif- 
ferent doctrine, and that for arrearages incurred 
ater the judgment, it is neceſſary to have a ſcire 
jacias, in order that the defendant may have an 
opportunity of pleading payment, or other mat- 
ter in bar of execution . And this latter opi- 


*Cro. Elia. 3. but ſee Abr. tit. Annuity, pl. 17. tit. 
Leon. 51. Scire facias, pl. 75. Co. 
21 Edw. III. 22. 2 Inſt. Lit. 145+ 2 Co. 37. 6 Co. 
471. 1 Rol. Abr. goo. 2 45. Jenk. 51, 2. 1 Rol. Abr. 
lac. Rep. 844. | 229. 1 Salk. 258, 2 Salk, 
'11 Hen. IV. 34. Bro. Goo, | 
„ 1 nion 
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nion is in ſome meaſure confirmed by the lan- 
guage of the judgment, which is to recover the 
annuity, and arrearages of the ſame, as well be. 
fore the bringing of the action as afterwards, up 
to the time when judgment is given ; but the 
amount of the arrearages ſubſequent to the judg- 
ment not being aſcertained, it ſeems to be necel- 
fary to have a ſcire facias, to warrant an execution, 
In an action of debt on bond, conditioned for 
the payment of an annuity, after judgment has 
been. once obtained, it does not ſeem to be ne- 
eeſſary to have a /cire facias, to ſue out execy- 
tion for ſubſequent arrears; but an execution 
may be ſued out for ſuch arrears, without a ſcirt 
factas, at any time within a year after they are 
incurred, or even afterwards, if a writ of execu- 
tion has been previouſly taken out, and is pro- 
perly continued down. Under ſuch an execution 
however, the plaintiff ought not levy the whole 
penalty, but only the arrears; and therefore where 
he levied the whole penalty, the court made 4 
rule upon him to refund the overglus, beyoid 
what would fatisfy the arrears; and that judgment 
ſhould ſtand as a ſecurity, with liberty to take ou 
execution, as future arrears ſhould ariſe*. 


r Co, Ent. 50. Cro, Car. * 2 Blac. Rep, 843. 
436. . 1111. 
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In an action of debt on bond, conditioned for 
the payment of money by in/alments, where the 
proceedings are ſtayed on payment of one or 
more of the inſtalments, judgment is entered as 
a ſecurity for the remainder, with a ſtay of execu- 
tion till they become due; and in ſuch caſe there 
ſeems to be no neceſſity for a ſcire facias, if exe- 
cution be taken out within a year after each de- 


fault *. | 
Where judgment is entered in an action of 


debt on bond, or on any penal ſum, for none 
performance of covenants or agreements in any 
11denture, deed or writing contained, we may 
remember ”, that by the ſtatute 8 & g . III. 
c. 11. § 8. it remains as a ſecurity to anſwer ſuch 
damages as ſhall or may be ſuſtained, for further 
breach of any covenant or covenants in the ſame 
ndenture, deed or writing contained; and the. 
ature further directs, that the plaintiff may 
@ have a ſcire facias upon the Taid judgment 
u 2painſt the defendant, or againſt his heir, 
" tertenants, executors or adminiſtrators, ſug- 
" geſting other breaches of the ſaid covenants 
"or agreements, and to ſummon him or them 
" reſpetively to ſhew cauſe, why execution 


"28tr. $14,957. 2 Blac, Ante, 454» 5+ 
. 706, 958. Barnes, 288. Y Ante, 481, 
Ff 2 * ſhould 


t judgment“; upon which there ſhall be the like 


ec mages upon trial of iſſues joined upon ſuch 
* breaches, or inquiry thereof upon a writ to be 


| © be ſtayed, and fo zoties quoties, and the defend 


for the debt or damages and coſts, to be levied 
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e ſhould not be had or awarded upon the (aid 


« proceeding, as in the action of. debt upon 
te the ſaid bond or obligation, for aſſeſſing di. 


« awarded in manner as therein directed; and 
<« that upon payment or ſatisfaction of ſuch fu. 
« ture damages, coſts and charges, all further 
« proceedings on the ſaid judgment are again to 


« ant, his body lands or goods, ſhall be diſc 
e charged out of execution.“ 

Fourthly, in the caſe of an executor or admini 
ſtrator, the judgment againſt him is either upon 
verdict, demurrer or nul tiel record, or by con- 
ſeſſion or nibil dicit, for the debt or damage 
and coſts, to be levied of the goods of the 
teſtator or inteſtate, in the hands of the defendant, 
if he hath ſo much thereof in his hands to be 
adminiſtered, and if he hath not, then the col 
to be levied of his own proper goods“; or it 
is upon the plaintiff's confeſſion of the plea © 
plene adminiſtravit, or plene adminiſtravit prett, 


v Append, Chap. XLII. *4 T. R. 648. 7T: 
GJ]. | 359. 
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23 to the whole or in part, of the goods of the 
teſtator or inteſtate, which ſhall afterwards come 
to the hands of the defendant to be adminiſtered ; 
which is called a judgment of aſſets quando acci- 
derint, ' | 

In the firſt caſe, it is uſual for the plaintiff to 
ſue out a eri facias de bonis teſtatoris, fi, Sc. et 
ſi non, de bonis propriis, according to the judg- 
ment? ; upon which the ſheriff, if he cannot 
execute the writ according to its tenor, either 
returns nulla bona generally, or nulla bona and a 
drvaſtavit by the defendant *, On the latter re- 
turn, the plaintiff, we have ſeenꝰ, may have exe- 
cution immediately againſt the defendant, by 
copias ad ſatisfaciendum, or Feri facias de bonis 
propriis : But on the former, the ancient courſe | 
vas to iſſue a ſpecial writ, for the ſheriff to in- 
quire whether the defendant had waſted any of 
the goods of the deceaſed *; And if a devaftavit 
were found, and returned by the ſheriff,. a /cire 
facias iſſued for the defendant to ſhew cauſe, why 
the plaintiff ſhould not have execution de Bonis 
propriis; to which ſcire facias the defendant 


! Cro, Eliz, 887. 2 Ante, 942. 
* Theſe Breu. 116, 17. o Cro. Eliz. 859, 887. 


Ff 3 might 


not to have execution de Bonis ps 4, And 


return of nulla bona to the Feri fagias, to bring 


Chap. XIII. [H], 
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might appear, and plead plene adminiftranit*, 
But now, for the ſake of expedition, the 
inquiry and ſcire facias are made out in one 
writ, which is called a ſcire Zeri-inquiry j reciting 
the judgment, Feri facias, and return of nulla 
Bona, and after ſuggeſting a devaſtavit, command. 
ing the ſheriff to cauſe the debt or damages and 
coſts to be made of the goods of the teſtator or 
inteſtate, if, &c.; and if not, then if it ſhall 
appear by inquiſition, that the defendant hath 
waſted the goods of the deceaſed, to give notice 
to the defendant, to appear in court at the return 
of the writ, to ſhew cauſe why the plaintiff ought 


there muſt be the ſame notice of executing ſuch 
writ, as of a common writ of inquiry*, This 
method however, though preferable to the old 
one, is ſeldom purſued at this day ; as the plain- 
tiff is not allowed any coſts, unleſs the defendant 
appear and plead, or there be a joinder in dc- 
murrer: And therefore it is more uſual, on the 


e Cro. Eliz. 859, 887. Lil. * Gilb. Caſ. 95. 1 Str. 
Ent. 667. 235, 623. 2 Ld. Rayn, 

0 Te Brew. 236, &c, 1382. 8 Mod. 366. S. C. 
Lil. Ent. 666. Append, Caſ. Pr. C. P. 1, 


an 
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d. in action of debt on the judgment, ſuggeſting a 
the drvaſtavit. | | 
1 The judgment of aſſets quando acciderint ap- 
ting pears to be founded on the opinion of the court 
aul in Mary Sbipley's caſe t, where it was held, that 
und. upon a plea of plene adminifiravit, the plaintiff 
| and WY day have judgment for his debt preſently, for 
* thereby the defendant confeſſes the debt j but 
that he cannot have execution, until the defend- 
ant have goods of the deceaſed, when he 
may either ſue out a ſcire facias, or bring an 
action of debt upon the judgment, ſuggeſting a 
devaſtavit. And though this opinion was queſtion- 
ech in the caſe of Dorcheſter v. Webb®, yet in a ſub- 
&quent caſe , it was eſtabliſhed, and has ever ſince 
been adhered to. So in debt againſt an heir, if he 


10 bend nothing by deſcent, the plaintiff may have 
"of judgment preſently, and a ſcire facias when aſſets 


deſcend', But by taking judgment of aſſets 
quando acciderint, the plaintiff admits that the 
defendant has fully adminiſtered to that time; 
and therefore on a /cire facias, or action of debt 


8 Co. 134. 2 Keb. 606, 621, 631, 666, 
c Cro. Car. 372. 671. S. C. Hob. 199. 8. P. 
W Nelſon v. Noell & others, and ſee 7 T. R. 29. 

2 Saund, 226. 1 Sid. 443. 8 Co. 134. 

| Ley, 286. 1 Vent. 94, 5+ 


Ff + 
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on the judgment, ſuggeſting a devaſtavit, the 


court will not allow the plaintiff to give any evi- 
dence of effects come to the defendant's hands 
before the judgment *. And for the ſame reaſon, 
the ,/cire facias on a judgment of aſſets guands 
acciderint, muſt only pray execution of ſuch 
aſſets as have come to the defendant's hands 
ſince the former judgment; and if it pray exe- 
cution of aſſets generally, it cannot be ſupport- 
ed', Where, upon a ſuggeſtion of aſſets, a 
ſcire facias was taken out, and aſſets were found 
for part, judgment was given to recover ſo- 
much immediately, and the reſidue of aſſets in 
futuro“, 1 ls 

By the ſtatute 5 Geo, II. c. $0.4 9. © in caſe 
* any commiſſion of bankruptcy ſhall iſſue 
te againſt any perſon or perſons, who ſhall have 
te been diſcharged by virtue of that act, or ſhall 


te have compounded with his, her or their cre- 


te ditors, or delivered to them his, her or their 

« eſtate or effects, and been releaſed by them, or 

ee been diſcharged by any act for the relief of 

ic jnſolvent-debtors, then and in either of thoſe 

«* caſes, the body and bodies only of ſuch per- 

« ſon and perſons conforming as therein men- 
* Bul. Ni. Pri. 169. cited ig 1 Vent. 95. & 1 did. 
6. R. 1, 448. 


* Perryman & Weftwood, 5 
6 tioned, 
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« tioned, ſhall be free from arreſt and impriſon- 
© ment, by virtue of that act; but the future 
« eſtate and effects of every ſuch perſon and per- 
« ſons ſhall remain liable to his, her or their 


4 creditors, as before the making of that act, 


« (the tools of trade, neceſſary houſehold 
goods and furniture, and neceſſary wearing 
« apparel of ſuch bankrupt, and his wife and 
children, only excepred,) unleſs the eſtate of 
« ſuch perſon or perſons, againſt whom ſuch 
% commiſſion ſhall be awarded, ſhall produce 
te clear after all charges, ſufficient to pay 
« every creditor under the ſaid commiſſion, 
te #fteen ſhillings in the pound for their reſpective 
e debts.” Upon this ſtatute it has been holden, 
that though a prior commiſſion be ſuperſeded by 
conſent, a ſecond bankruptcy does not protect 
future effects, unleſs fifteen ſhillings in the pound 
are paid under the ſecond commiſſion *, 

The judgment againſt a Santrupt, under the 
above circumſtances, is general, if given before 
he has obtained his certificate under the ſecond 
commiſſion; or if given afterwards, it may. be 
ſpecial, againſt his future eſtate and effects, with 
the exceptions in the ſtatute, On a general 


" Doug. 46. 
judgment, 
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judgment, the plaintiff cannot ſue out a ſpecial 
execution, againſt the future effects of the bank- 
rupt, ſuch an execution not being warranted by 
the judgment *; but muſt proceed by ſcire facias, 
ſtating the judgment, and the circumſtances 
which make the defendant's future eftate and 
effects liable to ſatisfy it, as that he was before 2 
bankrupt, or had compounded with his creditors, 
&c. ; and in particular, it is neceſſary to aver, 
that the bankrupt's eſtate had not paid fifteen 
ſhillings in the pound under the ſecond commiſ- 
fion, at the time of ſuing out the writ”; It then 
ſtates, that the defendant has become ſeiſed or 
poſſeſſed of ſome eſtate or effects; and commands 
the ſheriff, that he make known to the defendant, 
to appear in court at the return-day, to ſhew 
why the plaintiff ſhould not have execution of 
the debt or damages, to be levied of the eſtate 
and effects, whereof the defendant hath become 
ſeiſed or poſſeſſed, ſince the obtaining of his 
certificate under the laſt commiſſion, except his 
tools, &c. | | 
By the Lords act, (32 Geo. II. c. 28. $ 17, 
20.) we may remember a, that © notwithſtanding 
6 any diſcharge obtained by virtue of that act, 


*1T.R 80, | 5 7 Ts R, 27+ 4 Ante, 1002» 
« for 
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« for the perſon of any priſoner, the judgment 
« obtained againſt every ſuch priſoner ſhall con- 
« tinue and remain in force, and execution may 
« at any time be taken out thereon, againſt the 
lands, tenements, rents or hereditaments, goods 
« or chattels of any fuch priſoner, other than 
« and except the neceſſary wearing apparel and 
te bedding for himſelf and family, and the neceſ- 
« ſary tools for the uſe of his trade or occupation, 
« not exceeding 104, in value in the whole, as if 
© he had never been before arreſted, taken in 
« execution, and releaſed out of priſon.” And 
it has been determined, that the effects acquired 
by an inſolvent, after his diſcharge under the 
34 Geo, III. c. 69. are liable to be taken in exe- 
cution, for a debt due before“. | 
On a general judgment, obtained againſt 
a defendant, before his diſcharge under an 
inſolvent- act, no ſpecial execution can be taken 
out, without firſt ſuing out a ſcire facias*. And 
where a warrant of attorney was given, before 
the paſſing of an inſolvent- act, of which the de- 
ſendant was entitled to take advantage by plead- 
ing in diſcharge of his perſon, &c. it was holden, 
that a general judgment ſigned by virtue of ſuch 


16 T. R. 366. 21 T. R. 79. 
warrant 
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warrant of attorney, - after the defendant's diſ- 
charge, would not warrant a ſpecial execution 
under the act“; but the plaintiff in ſuch caſe 
mult bring a /cire factas, and the court will give 
him leave to plead the inſolvent- act for the de- 
| fendant, and fign a ſpecial judgment thereupon; 

for the warrant of attorney will preclude the de. 
fendant from ſaying there is no debt *, 


The ſcire facias, upon a change of parties, i 
governed by the rule laid down in. the caſe of 
Penoyer v. Brace, that where a new perſon is 
to be benefited or charged by the execution of 
a judgment, there ought to be a /cire facias to 
make him party to the judgment; but where 
the execution is not beneficial or chargeable to a 
perſon, who was not party to the judgment, a 
feire facias is unneceſſary. On this rule depend 
the caſes of ſurvivorſhip, marriage, bankruptcy, 
and death; and firſt, of ſurvivorſbip. 

Before the making of the ſtatute 8 & 9 W. III. 
c. 11.4 7. where there were two or more plain- 
tiffs or defendants in a perſonal action, the death 
of one or more of them, pending the ſuit, would 


21 T. R. 79. 319, 20. S. C. and ſee 2 loſt. 
t 14. 81. 471. 2 Ld, Raym, 768. 


92 | Ld. Raym.245. 1 Salk, - 
in 
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in ſome caſes have abated it”, But now, by that 
ſtatute, ** if there be two or more plaintiffs 
« or defendants, and one or more of them die, 
« jf the cauſe of action ſhall ſurvive to the ſur- 
« yiving plaintiff or plaintiffs, or againſt the ſur- 
« yiving defendant or defendants, the writ or 
te action ſhall not be thereby abated; but ſuch 
te death being ſuggeſted upon the record, the 
« action ſhall proceed, at the ſuit of the ſurviv- 
« ing plaintiff or plaintiffs, againſt the ſurviving 
« defendant or defendants.” In ſuch caſe, if the 
death happen before iſſue joined, it ſhould be ſug- 
geſted in making up the iſſue; but. otherwiſe it 
need not be ſuggeſted, till the plea-roll is made 
up”. And where one of two plaintiffs died be- 
fore interlocutory judgment, and the ſuit not- 
withſtanding went on to execution in the name of 
both; on a motion to ſet aſide the proceedings 
for this irregularity, the court permitted the 
ſurviving plaintiff to ſuggeſt .the death of the 
other on the roll, and to amend the capias ad 
ſatisfaciendum, without paying coſts*. But as no 
new perſon is introduced, there is no occaſion for 


a ſcire facias in theſe caſes, to revive the judg - 
ment, 


! Cro, Jac. 19. Carter, 193. v 1 Bur. 363. 
3 Mod. 249. *s T. R. 577. 
Where 
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Where there were two or more defendants, 
and one of them died after judgment, and before 
execution, it was formerly holden”, that the 


' Plaintiff was put to his /cire facias, againſt the 


perſonal repreſentatives of the deceaſed, But 
it was afterwards determined, that in ſuch caſe a 


 feire facias would lie againſt the ſurvivor alone, 
reciting the death*; and he could not plead, 


that the heir of the deceaſed had aſſets by de- 
ſcent, and pray judgment if he ought to be 
charged alone : for at common law, the charge 
upon the judgment, being perſonal, ſurvived; 
and the ſtatute of Wem. 2. which gives an 
elegit, does not take away the common law re- 
medy; and therefore the plaintiff may take out 
his execution, which way he pleaſes: But if he 
ſhould, after the allowance of this writ, and re- 
vival of the judgment, take out an elegit to 


charge the land, the party may have remedy by 


ſuggeſtion, or elſe by audita querela*. And it is now 
ſertled, that where there are two or more plaintiffs 
or defendants in a perſonal action, and one or more 
of them die after judgment, execution may be 


7 Yelv. 208, - Carth. 106. S. C. cited. 
T. Raym. 26, 1 Lev, 3 Bac, Abr. 699. 4 Bac. 
30. 1 Keb. 92, 123. 8. — Abr. 419. 
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had for or againſt the ſurvivors, without a ſcire 
facias*: But the execution in ſuch caſe ſhould 
be taken out, in the joint names of all the plain- 
tiffs or defendants ©; otherwiſe it will not be 
warranted by the judgment. | 
Secondly, of marriage. If a feme: ſola obtain 
judgment, or there be judgment againſt her, 
and ſhe afterwards marry before execution, there 
muſt be a /cire facias for or againſt huſband and 
wife, in order to execute the judgment. And in a 
modern caſe it was holden, that the huſband can · 
not have execution for the coſts, on a plea of 
coverture found for his wife, ſued as a feme-/ole, . 
without a /cire facias; it being a maxim, that a 
perſon not a party to the record, cannot be bene. 
ficed or charged with the proceſs, without a_ſcire 
facias, In a ſcire facias by baron and feme, 
vpon a judgment recovered by the feme dum /ols, 
the plaintiffs ſhould ſtate their. marriage*; but 
they need not alledge it with a venue, this being 


d Moor, 367. Noy, 150. 68. S. P. | | 
Carter, 112, 193. 1 Ld. © 1 Ld. Raym. 244 1Salk, 
Raym. 244. 1 Salk. 319. 319. S8. C. Re 
Carth, 404, Comb. 441i. Doug. 637. 

5 Mod. 338. Show. 402. * Append. Chap, XLII. 
$.C, 3 Salk, 319. 7 Mod. [II. 


only 


* 
4 
* 
* 
* 
ki 
1 
8 
7 
IT 
[ 
, 


1050 OF SCIRE FACIAS, 
only matter of ſurmiſe, to which no venue is 


neceſſary . 

If huſband and wife obtain judgment, for the 
proper debt of the wife, and afterwards the wife 
die before execution, the huſband alone may 
have a /cire facias, without taking out admini- 
ſtration *; for by the judgment, the nature of the 
debt is altered, and it is become a debt to the 
huſband. So if execution be awarded to the huſ. 
band and wife, on a judgment obtained by the wife 


dum ſola, for her own proper debt, the huſband 


alone may have a ſcire facias after his wife's 
death *; for though the award of execution does 
not alter the nature of the debt, yet it alters the 
property, and veſts it in the huſband jointly with 
his wife. And, in like manner, if judgment be 
obtained againſt a feme ſole, and ſhe marry, and 
then the plaintiff ſue out a ſcire facias againſt 


huſband and wife, and have judgment quad habeat 


executionem againſt both, and afterwards the wife 
_ the plaintiff may ſue out a ſeire facias, and 


e 2 Str. 775. a Raym, 337. 1 Mod. 179. 
1504. 1 Barnard, K. B. 16. Þ 1 Salk. 116. Carth. 415- 
S. C. and ſee 2 H. Blac. 145, Comb. 455. Skin. 682. 
7 T. R. 243+ - 8. C. 
8 Cro. Eliz. 844. 1 Sid. 
| have 
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hve execution againſt the huſband . But if 
ſoſband and wife obtain judgment, for a debt due 
to the wife as executrix, and then the wife die 
beſore execution, the huſband cannot have a ſcire 
fxcias upon the judgment“; for though he was 
rrivyy to the judgment, he ſhall not have the 
thing recovered, but it belongs to the ſucceed- 
Ing executor or adminiſtrator. 

Thirdly, of bankruptcy. If the plaintiff be- 
ome bankrupt, aſter interlocutory and before 
fnal judgment, or after final judgment and 
ending a writ of error ®, his aſſignees may pro- 
eed to final judgment or affirmance, in the bank- 
npt's name, And where the plaintiff became 
bankrupt after judgment, and a writ of error al- 
owed, it was determined that his aſſignees could 
ot ſue out a ſcire facias in their own names, to 
ampel an aſſignment of errors, but muſt ga on 
wh the writ of error in the bankrupt's name, till 
vwement*, It was formerly holden, that if the 
Jantiff became bankrupt, after final judgment 
r affirmance, and before execution, the aſſignees 


3 Mod. 186. Carth. 30. #2 WIC. 372. 

mb, 103. 8. C. =; F. R. 463. 2 T. R. 
Cro. Car. 207, 227. 45. 

Jon. 248, S. C. 8 1 T. R. 463. 

Vol. II. * Gg muſt 
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muſt have ſued out a ſcire facias . Anda ſein 
| facias by the aſſignees of a bankrupt, ſtating tha 
he became bankrupt, within the true intent and 
meaning of the ſtatutes, &c. and that his effect 
were afterwards in due manner aſſigned to the 
plaintiffs, was deemed ſufficiently certain; with 
out alledging the particular requiſites, neceſ 
to ſupport a commiſſion, or that the party 
declared a bankrupt, or his effects aſſigned b 
deed, and without making a profert in curid « 
the deed of aſſignment *, But where the plain 


; | tiff became bankrupt, after he had revived tal 2 
; | judgment by /cire facias, the court ordered 1 
: ſpecial matter to be entered, to entitle his al t! 
ſignee to the benefit of the judgment on t ne 
ſcire facias, without bringing a new ſcire facit ci 
And in a late caſe", where the plaintiff bec: bt 


bankrupt, between interlocutory and final judg 
ment, and ſued out execution in his own name 
the court refuſed to ſer aſide the proceedings. 
Fourthly, of death; which may be conſider 
either as it happens before, or after final judgment 


o 1 Med. 93. 1 Vent. 173. ment. | 
S. C. and ſee 2 Will. 372, 78. P2T. R. 45. and ſee 4 
2 T. R. 45. where a /cire pend, Chap. XLII. INI. 
faciar iſſued upon a bank- 15 Mod. 88. 
ruptcy, happening between 3 T. R. 437. 
interlocutory and final judg- 
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At common law, the death of the plaintiff or 
defendant, at any time before final! judgment, 
would have abated the ſuit, But now, by the 
ſtatute 17 Car. II. c. 8. for the avoiding of un- 
neceſſary ſuits and delays, it is enacted, that * in 
« all ations perſonal, real or mixed, the death 
« of either party, between the verdict and the judg- 
ment, ſhall not be alledged for error; ſo as ſuch _ 
judgment be entered within two terms after the 
«© verdict,” Upon this ſtatute, we have ſeen !, 
the judgment is entered for or againſt the party, 
as though he were alive t; and it ſhould be en- 
tered, or at leaſt ſignedꝰ, within two terms after 
the verdict. But there muſt be a ſcire facias to 
revive it, before execution”: And ſuch /cire fa- 
cias, purſuing the form of the judgment, ſhould 
be general“, as on a judgment recovered by or 
againſt the party himſelf, 

By a ſubſequent ſtatute , it is enacted, that 
« in all actions to be commenced in any court 
« of record, if the plaintiff or defendant happen 
« to die, after interlocutory and before final 


* Ante, 842. . v 2 Ld. Raym. 1280. 
| 1 Salk, 42. . . * Stat. 8 & 9 W. III. c. 
"1 Sid. 385. Barnes, 261. 11, 6 6. 

» Will, 302. 5 
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tt judgment, the action ſhall not abate by reaſon 
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thereof, if ſuch action might have been ori- 
ginally proſecuted or- maintained, by or againſt 
the executors or adminiſtrators of the 

dying ; but the plaintiff, or if he be dead after 
ſuch interlocutory judgment, his executors or 
adminiſtrators, ſhall and may have a ſcire fa- 
cias againſt the defendant, if living after ſuch 
interlocutory judgment, or if he died after, 
then againſt his executors or adminiſtrators, 
to ſhew cauſe, why damages in ſuch action 
ſhould not be aſſeſſed and recovered by him 
or them?, And if ſuch defendant, his exe- 
cutors or adminiſtrators, ſhall appear at the 
return of ſuch writ, and not ſhew or alledge 
any matter ſufficient to arreſt the final judg- 
ment, or being returned warned, or upon two 


writs of /cire facias, it be returned that the de- 


fendant, his executors or adminiſtrators, had 
nothing whereby to be ſummoned, or could 
not be found in the county, ſhall make de- 
fault, that thereupon a writ of inquiry of 5 
mages ſhall be awarded; which being exe- 
cuted and returned, judgment final ſhall oe 


« Siven for the ſaid plaintiff, his executors or 


7 Append. Chap. XLII. [L}, 
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« adminiſtrators, proſecuting ſuch writ or writs 
« of ſcire facias, againſt ſuch defendant, his exe- 
« cutors or adminiſtrators, reſpectively . This 
ſatute has been held not to extend to caſes, where 
the party dies before interlocutory judgment; 
though it be after the expiration of the rule to 
plead *. | 

Where either party dies, after interlocutory 
jdgment, and before the execution of the writ 
of inquiry, the ſcire facias upon this ſtatute 
ought to be for the defendant, or his executors 
or adminiſtrators, to ſhew cauſe why the damages 
ſhould not be aſſeſſed, and recovered againſt 
them ', and to hear the judgment of the court 
thereupon *%, But where the death happens 
iter the writ of inquiry is executed, and before 
the return, the /cire facias muſt be to ſhew cauſe, 
why the damages aſſeſſed by the jury ſhould 
not be adjudged to the plaintiff, or his executors 
or adminiſtrators *, 

The judgment upon this ſtatute is not en- 
tered for or againſt the party himſelf, as upon 
the 17 Car, II, but for or againſt his executors 


' Append, Chap. XLII. * 6 Mod. 144. 


(M]. 41 Wilf. 243. and fee 
*1 Wil, 315, 1 T. R. 388. 
Lil. Ent. 647. ä 
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or adminiſtrators *, And where the defendant 
dies, after interlocutory and before final judg- 
ment, two writs of ſcire facias muſt be ſued out 
by the plaintiff, before he can have execution; 
one before the final judgment is ſigned, in order 
to make the executors or adminiſtrators parties 
to the record; the other after final judgment i; 
ſigned, in order to give them an opportunity of 
pleading no aſſets, or any other matter, in their 
defence: for it would be unreaſonable that the 
executors or adminiſtrators ſhould be in a worſe 
ſituation, where their teſtator or inteſtate died be- 
fore the final judgment was ſigned, than they 
would have been in, if he had died afterwards, 
Where either party dies after final Judgment, 
and before execution, a ſcire facias may be had 
by or againſt his perſonal repreſentatives; and 
vypon the death of the party againſt whom the 
judgment is given, the other party may proceed 
by /cire facias againſt his heir and tertenants. 
The perſonal repreſentatives are the executor 
or adminiſtrator of the deceaſed ; or jf there be 
more than one, the executors or adminiſtrators, 
and the ſurvivors of them: And the executor of 
an executor is conſidered as the repreſentative 
of the firſt teſtator, If any of the executors af 


© 1 Salk. 42. f Say. Rep. 266. * 
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adminiſtrators are feme-coverts, their huſbands 
muſt be made parties to the ſcire facias: And 
though an executor or adminiſtrator become 
bankrupt, . yet he may till proceed by ſcire fa- 
dia; as the bankruptcy does not affect him in 
his repreſentative character. But the admini- 
ſtrator of an executor, claiming by the act of the 
ordinary, does not repreſent the original teſta- 
tor; nor does the executor or adminiſtrator of 
an adminiſtrator repreſent the firſt inteſtate. 
Therefore when an executor dies inteſtate; or 
after the death of an adminiſtrator, it is neceſſary 
to take out adminiſtration de Bonis non, or of ſuch 
goods as are left unadminiſtered. 

At common law, an adminiſtrator de bonis non, 
claiming by title paramount, could not have had a 
ſire facias, or otherwiſe proceeded on a judgment 
recovered by an executor or adminiſtrator; but 
it was otherwiſe in the caſe of a judgment re- 
covered againſt an executor or adminiſtrator *, 
And now, by. the ftatute 17 Car, II. c. 8.4 2. 
« Where any judgment atter a verdi& ſhall be 
* had, by or in the name of any executor or 
« adminiſtrator, in ſuch caſe an adminiſtrator ' 


t Je bonis non may ſue forth a ſcire facias, and 


| 1 Bol, Abr. 890. W. Jon. 214. Cro. Car. 167. 8. C. 
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t take execution upon ſuch judgment.“ On 
this ſtatute it has been holden, that an adminiſtra- 
tor de bonis non may not only commence an 
execution, on a judgment obtained. by an exe. 
cutor or adminiſtrator, but may perfe& an exe. 
cution already begun“. But (till, if an execu- 
tor bring a ſcire facias on a judgment or recog- 
pizance, and get judgment quod babeat execu. 
tionem, and die inteſtate, the adminiſtrator 4 


- banis non muſt bring a ſcire facias upon the ori- 


ginal judgment, and cannot proceed upon the 
judgment in the fcire facias. 

The /cire facias on a judgment by the perſonal 
repreſentatives ſtates, in addition to, the judg- 
ment, the death of the teſtator or inteſtate, as the 
court have been informed by the perſon ſuing 
it out, who is deſcribed as his executar or ad- 
miniſtrator: If the writ. be brought againſt 
perſonal repreſentatives, it ſtates that the teſta- 
tor died, having made the defendant his. exe- 
cutor, or in the caſe of an adminiſtrator, the 
death of the inteſtate, and the grant of adminiſtra- 
tion; and is for the defendant to ſhew, why the 
plaintiff ſhould not have execution of the debt 
or damages, to be levied of the goods and chat- 


d 1 Salk, 323. i 2 Ld. Raym. 1049. #0 
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tels which were of the teſtator or inteſtate at the 
time of his death, in the defendant's hands to be 
adminiſtered, &c.* In a ſcire facias on a judg- 
ment recovered by an executor, the death of the 
teſtator need not be expreſsly averred '. 

Upon the return of nibil to a writ of ſcire 
facias againſt the perſonal repreſentatives, the 
plaintiff may have a ſcire facias againſt the beir 
of the defendant, either alone or jointly with the 
tertenants, or tenants of the lands whereof the 
defendant was ſeiſed at the time of the judg- 
ment, or at any time afterwards: But where 
judgment is had againſt one who dies before 
execution, a ſ/cire facies will not lie againſt his 
heir or tertenants, until a nibil be returned againſt 
his executors or. adminiſtrators”; and as the 
beir in this caſe is charged as tertenant“, the 
plaintiff can only have execution of a moiĩety of 
his land, even where he pleads a falſe plea *. 

In a ſcire facias againſt the heir and terte- 
nants, the heir cannot object that the ſcire facias 
ought firſt to have iſſued agaiaſt him. But it 


* Append. Chap. XLII. 3 Co. 12. Cro. Car. 295, 


ec 
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ts l 1 Str. 631. 2 Ld. Raym. Cro. Car. 296. Carth. 
1395. 8. C. 1 
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ſeems to be the better opinion, that the terte. 
nants alone are not to be charged until the heir 
be ſummoned, or it be returned that there is no 
heir, or that the heir hath not any lands to be 
charged; for the heir_ may have a releaſe to 
plead, or other matter in bar of execution: 
And his land is rather to be charged than the 
land of the tertenants, for the heir ſhall not 
have contribution againſt the tertenants, as 
they ſhall have againſt him; alſo if the heir be 
within age, the parol ſhall demur, and the ter- 
tenants ſhall have advantage of it. 

Where there are /everel defendants, and one 
of them dies before execution, ſince the charge 
upon the judgment ſurvives as to the perſonalty, 
though not as to the realty ', the plaintiff may 
| have a /cire facias, framed upon the ſubjett- 
matter, againſt the ſurvivor, to ſhew why 
the plaintiff ſhould not have execution againſt 
him, of his goods and chattels, and of a moiety 
of his lands, and againſt the heir and tertenants 
of the deceaſed, to ſhew why the plaintiff 
ſhould not have execution- of a moiety of the 
deceaſed's lands, without mentioning any goods. 


9g Bac. Abr. tit. Scire Fa- 1 Ante, 1048. i 
cias, C. 5. Cro. Car. 295. * Carth, 19. 


The 
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The ſcire facias againſt the tertenants is either 
general againſt all the tertenants, without naming 
them; or ſpecial, ſetting forth their names. 
But if a plaintiff undertake to name them, he muſt 
name them all; and if he do not, thoſe who are 
named may plead in abatement*. 

There is alſo another writ-of ſcire facias, which 
lies againſt tertenants, upon a writ of error to re- 
verſe a fine or recovery; to which they can only 
plead a releaſe of errors“: And there is no ne- 
ceſſity in ſuch caſe, for a * facias againſt the 
heir * , 


A ſcire facias on a recognizance of bail in the 
action, being an original proceeding, muſt be 
brought in Middleſex, where the record is ; for 
recognizances in this court are not ohliga - 
tory by the caption, as in the Common Pleas, 
but by being entered of record . But in caſe 

t2 Salk. 600. 1 Ld. 7 2 Salk. 564, 600, 659. 


Raym. 669. S. C. and ſee 6 Mod. 42, 132. 7 Mod, 
Append. Chap. XLII. [O]. 120, 1. R. E. 5 Geo. II. 


u Comb. 282. Reg. 3. 4. 1 Bur. 409. K. B. 
Y Carth, 111. Skin. 273, Hob. 195. Brownl. 69. 

8. C. 1 Bur. 360, Moor, 883. S. C. Sty. Rep. 
” 1 Bur, 360. 9. Aleyn, 12. S. C. 2 Lutw. 
* d. 412. 1287. Barnes, 97. C. P. 
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of a recognizance entered into by bail on a writ 
of error, it is ſaid, that if jt be entered as taken 


at a judge's chambers in Serjeants-Inn, the ſcire 


facias may be ſued out in London. A ſcire fa- 
cias to revive a judgment by or againſt the par. 
ties, or their perſonal repreſentatives, not being 
an original proceeding, but a continuation of the 
former ſuit, muſt be brought in the county where 
the venue was laid in the original action, the 
defendants being ſuppoſed to reſide in that 
county: But upon a return of #:bil againſt the 
perſonal repreſentatives, the plaintiff upon a 


teftatum, may have a ſcire facias againſt the heir 


and tertenants in a different count). 
The ſcire facias upon a recognizance againſt 


bail in the action, where the proceedings are by 


3:1], ought to be teſted on the return-day, or by 
original, on the quarto die poſt of the return of 
the capias ad ſatisfaciendem againſt the princi- 
pal*: Upon a judgment, it may be tefted at any 
time after the judgment, or firſt day of the term 


8 Mod. 290. R. E. 5 ® Cro. Car. 313. Cath. 
Geo. II. Reg. 3. a. Lil. Ent. 105. and ſee 7 T. R. 28. 


520 © 6 Mod. 86. 8 Mod. 227. 


Hob. 4. Yelv. 218. Cro, 2 Str. 866, 2 Ld. Raym. 
Jac. 331. S. C. R. E. 5 1567. 8. C. R. E. 5 Geo. II. 
Geo, II. Reg. 3. a. Reg. 3. a. Imp. K. B. 399. 
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to which it relates: And it may be antedated, 
even in term-time, unleſs where it iſſues by rule 
of court. By ill, the ſcire facias is made re- 
turnable before the king at Wefminſter, on a 
day certain ©; and where there is but one writ, 
there need be only four days excluſive between 
the teſte and return of it *, But every ſcire fa- 
cias by original, ought to have fifteen days in- 
cluſive between the teſte and return ?; and 
ſhould be made returnable on a general return- 
day, whereſoever, ' &c. A ſcire facias is not 
amendable; and therefore if it be defeRive in 
the teſte or return, or vary from the record, &c, 
the plaintiff muſt move to quaſh it*, 

The /cire facias being ſued out, is delivered 
to the ſheriff; and if the bail or defendants live 
in the county into which the writ iſſues, the 
plaintiff may cauſe them to be ſummoned there- 
on; for which purpoſe the ſheriff will make out 


0 2 Salk. 599. b 2 Lil. P. R. 499. 3 Salk. 
*2 Lil. P. R. 499, Ke. 320. 1 Str. 146, R. E. 5 
R. E. 5 Geo. II. Reg. 3. a. Geo. II. Reg. 3. a2. 
2 Ld. Raym. 1417, 1 1 Salk. 52. 1 Ld. Raym. 
'4 T. R. 663. and ſee 182, 548. 2 Ld, Raym. 
R. E. 5 Geo. II. Reg. 3. a. 1057. 1 Str. 401. 2 Str. 892. 
FR. T. 8 W. III. a, E. 1165. 
5 Geo. II. Reg. 3. a. 
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his warrant, a copy of which ſhould be delivered 
to them, or they ſhould have ſome notice of the 
proceeding, the ſufficiency of which, if diſputed, 
muſt be determined by the court on the circum. 
ſtances'. And if the bail are ſummoned, they 
ought to have a reaſonable time allowed them for 
ſurrendering the principal, before the riſing of 
the court on the return- day; and | therefore 
where they were ſummoned only an hour before 
the court roſe, the proceedings againſt them were 
ſet afide*: And in this caſe, the court held that 
the bail were not eſtopped by the ſheriff's return, 
from 'ſhewing the time when they were ſum- 
moned; though in general, where the ſheriff 
returns /cire fect, the court will not enter into 
the validity of the ſummons upon motion, but 
leave the party to his action againſt the ſheriff, 
for a falſe return. 

On the return-day of the ſcire facias, or quart 
die poſt of the return by original, the ſheriff may be 
called upon for the return of it; and except ona 
ſcire facias againſt the heir and tertenants, he 
either returns ſcire feci, or nibil; that he has 


i 2 Blac. Rep. 837. Reg. 3. a. Imp. K. B. 490. 

* 2 T. R. 757. but ſee 12 Str. 813. 3 Bur. 1360, 
1 Su. 644. R. E. 5. Geo. II. 1 Blac. Rep. 393. S. C. 
given 


on 
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given notice to the bail or defendants, or that 
they have nothing by which he can make known 
to them. On a ſcire facias againſt the heir 
and tertenants, the ſheriff's return is either that 
there are none, or that he has warned. them to 
appear: In the latter caſe, if the writ be general, 
the ſheriff ſhould return that he has warned cer- 
tain perſons, being the tenants of all the lands in 
his bailiwick, deſcribing them; or the tenants of 
certain lands, and that there are no others“; 
a return that he has warned the tenants of 
all the lands generally“, or certain perſons, te- 
nants of lands in his bailiwick *, being inſuffi- 
cient. | 

Where the ſheriff returns nibil, the plaintiff 
muſt ſue out a ſecond or alias writ of ſcire fa- 
cias4, commanding the ſheriff, as before he was 
commanded, &c. ; and if vpon this ſecond writ, - 
the ſheriff alſo return nibil, and the bail or de- 
ferdants do not appear, there ſhall be judgment 
againſt them*; two nibils being deemed equi- 


m Append, Chap. XLII. 42 Inſt. 272. Cro. Jac. 
If). 59. 8 Mod. 227. Say. Rep. 

" Co. Ent. 622, 3. Of. 121. Append. Chap. XLII. 
Brev. 278, 282, 286. Hearne, [R]. | . 

326. Dalt, Sher. 559. Ap- * Dyer, 158, 198, 172, 
pend. Chap. XLII. [CG]. 201. Yelv. 112. Sty. Rep. 
® Carth. 105. | 281, 288, 323. | 

2 Salk, 598. 
valent 


1066 or SCIRE FACIAS. © 


valent to a /cire feci. It was formerly uſual to ſve 
out both writs of ſcire facias together, making 
the teſte of the ſecond, as if the firſt had been 
actually returned :: But now, there is a rule of 


court, that no writ of alias ſcire facias ſhall iſſue, 


until the firſt writ be returnable *. 

Where there are two writs of /cire facias, the 
ſecond ſhould be teſted on the return-day, or by 
original, on the quarto die poſt of. the return of 
the firſt, except in error", or the return-day 


happen on a Sunday: The alias ſhould be 


made returnable, like the firſt writ, on a day-cer- 
tain”, or general return-day, according to the 
nature of the proceedings. And by Sill, it is 
ſufficient if there be fifteen days incluſive between 
the teſte of the firſt, and return of the ſecond 
| writ, without regard to the number of days be- 
tween the teſte and return of each: But by 
original, there ſhould be fifteen days incluſive 
between the teſte and return of the alias, as well 
as of the firſt writ of ſcire facias?, Every writ 


* 2 Salk. 399. 8 Mod, T. Jon. 228. 2 Salk. 


227. 599. Carth. 468. 7 Mod. 
tR.T.8W.1I1, 12 Mod, 40. 8 Mod, 227. 2 Str. 765, 

87. 7 Mod, 40. 96. 1139. R. T. 8 W. III. a 
„ R. T. 8 W. III. a. and R. E. 5 Geo. II. Reg. 3. 4. 

ſee 4 T. R. 377. R. E. 5 Geo. II. Reg. 3. 
V Dyer, 168. a. 8 


Lil. P. R. 499, &c. 
| of 
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of ſeire farias, of which notice is given to the 
defendants, muſt be left in the ſheriff's office, 
four days excluſive before the return*:- And 
where there are two writs, the firſt ſhould be left 
in the office ſometime *®, (generally one day,) 
and the alias four days excluſive (which muſt be 
the laſt four days ,) before the return; and the 
ſheriff ſhould indorſe on every ſuch writ, the day 
of the month it is left in his office ©. | | 
On the return of the ſecond ſcire facias, ls 
the firſt, if /cire feci be returned, a ra/# muſt be 
given with the clerk of the rules, for the bail or 
defendants to appear *, which expires in four 
days excluſive z within which time, they either 
zppear or make default! In the latter caſe, the 
plaintiff is entitled to judgment*, which he may 
lon oa the expiration of the rule: And if 
a man have judgment for damages againſt 
two, and ſue out a ſcire facias againſt both, if 
one be returned ſummoned, and make default, 
and the other have nothing, the plaintiff may 
have execution againſt him who made default, 


R. E. 5 Geo. II. Reg, 3. R. E. 5 Geo. II. Reg. 3. 


3 Bur. 1723. 4 Bur. 2439 Id. a. 

$14. ibid, f Com. Dig. tit, lau, 
Imp. K. B. 383. 3 L. 8, 9. 

4 T. R. 583. 
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for the whole 2. So if it be returned that one of 
them is dead, he ſhall have execution for the whole 


againſt the other*, - Judgment being ſigned, 
the proceedings in /cire facias ſhould be forth- 
with entered on a roll, and execution awarded: 
The entry of the proceedings is either againſt bail, 
or in other caſes! ; And where two writs iſſue, re- 
turnable in different terms, the firſt muſt be en- 
tered of the term wherein it is returnable; and an 


award of the ſecond is ſufficient, without ſetting 


it forth at large *. 

If the bail or defendants appear to the ſcire 
facias, which is ſignified by delivering a note in 
writing to the plaintiff's attorney, a declaration 
muſt be delivered, on treble-penny ſtamped pa- 
per, a rule given to plead, and a plea demanded, 
as in other caſes”. 

The declaration on a ſcire facias begins by 
ſtating, that the king ſent to the ſheriff, his writ 
cloſe in theſe words, (ſetting forth the writ ver- 


'© Bac, Abr. tit, Exicutim, k R. E. 5 Geo. II. Reg. 


G. ; 3. a. 
b Id. ibid. Imp. K. B. 403. Ap 
1 Append, Chap. XLII. pend. Chap. XLII. IU). 
[S]. VR. E. 5 Geo. II. Rep 
3 1d. (TJ. 3. à. 


batim): 
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batim) : It then ſtates, the plaintiff's appearance 
at the return of the writ, and the ſheriff”s return 
thereto; and if he return nibil, it contains a re- 
cital of the mandatory part of the ſecond writ of 
ſcire ſacias, and goes on to ſtate the plaintiff's 
appearance; in like manner, at the return of that 
writ, and the ſheriff 's return thereto: Then fol- 
lows the appearance of the bail or defendants ; ' 
' and the declaration concludes, by praying exe- 
cution againſt the bail, of the debt or damages 
recovered, by bill, or of the ſum acknowledged, 
by original, according to the force, form and ef- 
fect of the recognizance © ; or upon a judgment, 
after a year and a day, it concludes by praying 
execution of the debt or damages generally, or 
2painſt executors or adminiſtrators, of the debt 
or damages, to be levied of the goods and chat- 
tels of the original defendant, in their hands to 
be adminiſtered; or againſt the heir and ter- 
tenants, to be levied of the lands and tenements, 
whereof they are returned tenants, according to 
the force, form and effect of the recovery *. A 
declaration in ſcire facias, returnable the laſt 
return of a term, may be intitled of the fame _ 


* Append. Chap, xl ui. lv j * 14, [WI. 
| H h 2 term 
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term generally . And it is uſual for executors 
and adminiſtrators, in declaring on a ſcire facias, 
to make a profert in curid of the letters teſta- 
mentary, or of adminiſtration; but it may be in- 
ferted either in the middle, or at the end of the 
writ *, | | | 
To a ſcire facias on a recognizance or judg- 
ment, the defendant may plead in abatement or 
in bar, as in other aftions*. On a general writ 
of ſeire facias, againſt the heir and tertenants, 
if ſome of the tertenants only are ſummoned, 
they may plead that there are other tertenants 
not named, in the fame county, and pray 
judgment if they ought to anſwer, gquouſque the 
others be ſummoned, but ought not to pray 
quod breve caſſetur ; for the court ought never 
to abate the wric, but where the plaintiff can 
have a better writ*: But upon a ſpecial writ, if 
all the tertenants are not named in it, thoſe who 
are may plead in abatement ; for there, the party 
may have a better writ, by naming them all“: 


P 2 Will. 154. * 2 Salk, 601. 6 Mod 
4 Carth. 69. 1 Show. 60. 199, 226. 2 Ld, Rayn. 
6 Mod. 134. 7 Mod. 15. 1253. 3 Salk, 321. 8. C. 
2 Inſt, 470, 10 Mod, . ibid. 
112. 


And 


ty © 
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And it ſeems to be a good plea, that there are 
other tertenants not named, in another county *. 
When a tertenant is ſummoned, and doth nor 
plead that there are other tertenants, not ſum. 
moned or named in the writ, he ſhall never af- 
terwards have a ſcire facias or audita querela, to 
compel the others to contribute”, To a ire 
facias againſt a tertenant, upon a judgment in 
debt, or other perſonal action, the defendant can- 
not plead non-tenure generally, becauſe it is con- 
trary to the ſheriff 's return; but he may plead a 
ſpecial non-tenure in ſuch caſe, as that he has only 
a term for years *. | 

On a ſire facias againſt. bail in the action, 
they may plead nul tiel record of their recogni- 
zance *, or of the recovery againſt the principal; 
payment by, or are leaſe to the principal or bail“; 


or that the principal rendered himſelf, or was 
rendered by his bail, before the return of the 


copias ad ſatisfaciendum *, They may alſo plead, 


2 Vent. 104. Bac. Abr. Com. Dig. tit. Pleader, 3 L. 
tit, Scire facias, C. 5. 11. | | 

Moor, 524. * Theſ. Brev. 265. 

2 Salk, 601. 3 Salk. 321. J Sty. Rep. 324. 1 Ld. 
6 Mod. 199, 226. 2 Ld, Raym. 157. Stat. 4 Ano, 
Raym. 1253. S. C. and ſee c. 16. F 12, 

Bac. Abs. tit. Scire facias, E. 1 Ld. Raym. 156, 7. 


Hh 3 in 
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in diſcharge of their liability, that there waz 
no capias ad ſatisfaciendum ſued out and re- 
turned againſt the principal * ; and if there be a 
void writ, it is as none“: But if the writ be 
merely irregular, as if it was ſued out after 
a year, without a ſcire facias*®, or made te- 
turnable on a day out of term*, the bail cannot 
take advantage of the irregularity by pleading, 
If the principal die, be made a peer or member 
of the Houſe of Commons*, or become bankrupt 
and obtain his certificate *, &c. before the return 
of the capias ad ſatisfaciendum, this will operate in 


excuſe of performance, and the — may plead 


it in their diſcharge. 

But it is not a good plea, that the principal 
died before the iſſuing *, or after the return of the 
capias ad ſatisfaciendum ; for though a plea that 


a Sty. Rep. 281, 288, 324. 8 Langridge v. Fliad, H 

> Keb. 671. 6 Mod. 304. 26 Geo. lil, 

© 2 Id. Raym. 1096. 6 * 1 Bor. 244, 5, 43% 
Mod. 304. Holt, 90. S. C. Cowp. 824. Ante, 152, 3. 

d 2 Bur. 1187, 8. 110 Mod: 267, 303 
- © x Rol. Abr. 336. Cro. 12 Mod. 112, 236. 3 
Jac. 165. W. Jon. 139. Sty. Mod. 31. 1 Str. 511. 8. C. 
Rep. 324. 12 Mod. 601. 2 Ld. Raym. 1452. 2 Si, 
10 Mod. 267. R. E. 5 Geo. 717. S. C. Say. Rep. 121. 
II. Reg. 3. a. 2 Wilſ. 67. 

i] Dovg, 45» 


the 
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the principal died before the writ iſſued, be con- 
clufive if found for the defendant, yet it is not fo, 
if found for the plaintiff; inaſmuch as the prin- 
cipal might ſtill have died after the iſſuing, and 
before the return 'of the writ: And where the 
principal dies after the return of the capias ad 
ſatisfaciendum, this will not diſcharge the ball ; 
for upon the return of non eff inventus, their 
recognizance is in ſtrictneſs forfeited ; and 
though a render afterwards, and before the re- 
turn of the ſcire facias, is allowed, yet that is 
merely ex gratid, and not ex debito juſtitiæ, and 
therefore cannot be pleaded *, Where the prin- 
cipal died after a capias ad ſatisfaciendum re- 
turned, and before it was filed, the court on mo- 
tion would have formerly. ſtayed the filing of it, 
in favour of the bail': But in a late caſe it 
was holden, that if the principal die after 
the return of the capias ad ſatisfaciendum, 
and before the return is filed, the bail are fixed ; 

and the court will not ſtay the filing of the re- 
tura®, To a plea of the death of the princi- 
pal, before the return of the capias ad ſatisfa- 


* Ante, 148. 2 Cromp. 88. 1 Rich. Pr. 
11 Lil. P. R. 183. and 445- 
lee R. E. 5 Geo. II. Reg. 3.2. 6 T. R. 284. Ante, 1015 
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ciendum, the plaintiff in his replication muſt ſex 
forth the writ, and that the principal was alive a 
the return of it; and ſuch replication muſt con- 
clude with an averment“. | 

If a ſcire facias be brought on a judgment, 
the defendant may plead nul tiel record of the re- 
covery®, payment, or a releaſe”; or that the debt 


or damages were levied on a geri facias *, the de- 
fendant's lands extended for them upon an ele. 
git*, or his perſon taken in execution on a capias 
ad ſatisfaciendum", But it is a rule, that the 
defendant cannot plead any matter to the ſcirs 
facias on a judgment, which he might have 
pleaded in the original action“. If the ſeirg 
facias be brought againſt an executor or admi- 
niſtrator, he may plead plene adminiſtravit; but | 
then, the judgment being entitled to a preference, 
he muſt ſhew in what manner he has adminiſ- 


tered”, And where, in an action againſt an 


n Carth. 4. t Dyer, 299. b. 1 Lev. 92. 
® 2 Wilſ. 65. Doug. 58. Of. Brev. 300. 1 Salk. 
2 T. R. 576. 271. Ante, 980. but fee | 
b Off. Brev. 279. Med. Lutw. 641, 3. 
Int. 368. v Cro. Eliz. 283, 588, ! 
9 Stat. 4 Ann, c. 16. F 12, Sid. 182. 1 Salk. 2. 2 Str. 
r 3 Lev. 272. 1043. Caſ. temp. Hardw. 


* 4 Ledv. 194. Sav. 123. 233. S. C. Cowp. 727 · 
Cro. Car. 328. Cliſt, 675. 1 Ld. Raym. 3» 4+ 
| executor, 
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executor, the plaintiff dies after interlocutory and 
before final judgment, the defendant cannot plead 
to the /cire facias for aſſeſſing damages, a judg- 
ment upon bond againſt his teſtator, and no aſſets 
ultra; for the ſtatute never intended that the 
executor ſhould be in a better ſituation, as to the 
aſſeſſing of damages upon the inquiry, than his 
teſtator, who could have pleaded nothing but 2 
releaſe, or other matter in bar, ariſing puis darrein 
continuayce*, All pleas and demurrers, upon 
writs of ſcire facias, ought to be delivered; and 
all iſſues thereon made up by the attornies ?, 
Where the party has a releaſe, or other matter 
which he might have pleaded to the /cire facies 
in his diſcharge, and for want of pleading it, 
execution is awarded upon a ſcire fect returned, 
he is eſtopped for ever, and cannot by any means 
take advantage of that matter*, But where exe- 
cution is awarded on two nibils returned, he may 
relieve himſelf by audita querela, though not by 
writ of errar*; And where the caſe is clear, and 
the application recent, the court will interpoſe ig 


* alk. 315. 6 Mod. 142. 264. 1 Wilſ. 98. 


8. C. Sty. Rep. 281, 288, 323. 
R. T. 12 W. III. a. Ante, 1 Salk, 262. 4 Mod. 314. 
59, 648. 8. C. 1 Str, 197. 


F. N. B. 104. 1 Salk. 93, 
15 a ſum- 
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a fummary way, and relieve the party upon mo. 
tion ®, without putting him to an audita querela, 
But they will never do it, where the fact is dif. 
puted*®; or there has been a long acquieſcence, 
and ſeveral ſteps have been taken W to 
the award of execution“. 

No damages are recoverable in ſcire facias, for 
delay of execution *; and the parties were conſe- 
quently not entitled to cs, until the ſtature 8 & 
9 V. III. c. 11. 3. by which it is enacted, that 
« in all ſuits upon any writ or writs of ſcire facias, 
« the plaintiff obtaining an award of execution 
ic after plea pleaded, or demurrer joined therein, 
te ſhall recover his coſts of ſuit; and if the plain- 
« tiff ſhall become nonſuit, or ſuffer a diſconti- 
« nuance, or a verdict ſhall paſs againſt him, 
te the defendant ſhall recover his coſts, and have 
« execution for the ſame by capias ad ſatisfaci- 
« endum, fieri facias or elegit; with a proviſo, 
that the ſtatute ſhall not extend to executors 
or adminiſtrators*, This ſtatute does not apply 
to a /cire facias to repeal a patent, proſecuted in 
the name of the king*. And it has been ad- 


» 2 Id, Raym. 1295, 3 Bur. 1791. 
Barnes, 277. | f 1 Str. 188. 
© 2 Str. 1198, 87 T. R. 367. 


4 14, 1075. | : 
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judged, that no coſts are payable by the plaintiff, 
on moving to quaſh his own writ before plea *, or 
after a plea in abatement *, | 

The execution in ſcire facias is governed by 
the award of it: And though in the caſe of bail, 
the recognizance be to levy of the lands and 
chattels, yet execution of the body by capias ad 
ſatisfaciendum is good *, even as againſt bail in 
error!, by the courſe of the court. And a capias 
ad ſatisfaciendum may be taken out againſt bail, 
without any eri factas, or return of nulla bona ®. 
If the principal be in execution, the plaintiff, it 
is faid, cannot take the bail“: But if execution 
be taken againſt the bail, and they pay part, yet 
the plaintiff may afterwards take execution 
againſt the principal for the reſidue, the bail being 
previouſly ſer at liberty *; and this 1s ſaid to be 
the conſtant practice of the court. Allo, if two - 
be bail, although one be in execution, yet the 
plaintiff may take the other. And the recog- 
nizance being joint and ſeveral, the execution may 
be ſeveral, though the ſcire facias was joint . 


d Caf. Pr. C. P. 74, 109, * Cro. Jac. 320. 

Pr. Reg. 78, 378. 1 Sid. 107. and ſee Cro. 
| 1 Str. 638. | Jac, 549- | 

* Rol. Abr. 897, 1 Lev. ® Cro. Jac. 320. 

226, | 11 Lev. 225. 1 Sid. 339. 
12 Str. 822. 8. Co Bac. Abr. tit. Execu- 
" 14. 1139. tion, G. 


CHAP. XLII, 


of ERROR. 


A wRiT of error is an original writ, iſſuing out 

of Chancery, and lies where a party is ag- 
grieved by any error in the foundatian, proceed- 
ing, judgment, or execution of a ſuit, in a court 
of record *; and is in nature of a commiſſion to 
the judges of the ſame or a ſuperior court, by 
which they are authoriſed to examine the record, 
upon which judgment was given, and on ſuch 
examination to affirm or reverſe the ſame, ac- 
cording to law. This writ is grantable ex debils 


Juſtitie, in all caſes, except in treaſon and felony* 


And it is ſaid, that wherever a new juriſdiction is 
erected by act of parliament, and the court or 
judge that exerciſe this juriſdiction, act as 4 
court or judge of record, according to the courſe 
of the common law, a writ of error lies on their 


2 Co. Lit, 288. b. 8. C. Caſ. temp. Hardw. 340. 
d 2 Bac. Abr. 187, 1 Str. 4 © 2 Salk, 504. 


607% 2 Ld, Raym. 1403, : | 
_ judgments; 


5 
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judgments; but where they act in a ſummary . 
way, or in a new Courſe different from the com- 
mon law, there a writ of error lies not, but a cer- 
tiorari*: And to amend errors in a court not 


of record, a writ of fal/e-judement is the propet 


remedy *, 

The writ of error is uſually brought by the 
party or parties againſt whom the judgment was 
given; or it may be brought by a plaintiff to 
reverſe his own judgment, if erroneous, in order 
to enable him to bring another action. But the 
defendant is not allowed to bring it, contrary to 
his own agreement, or that of his attorney®* : And 
where executors, againſt whom a /cire facias had 
been ſued out, to recover damages aſſeſſed on an 
interlocutory judgment againſt their teſtator, 
brought a writ of error, after the teſtator's attor- 
ney had agreed for him that no writ of error 
ſhould be brought, the court on motion ordered 
the attorney to nonpros the writ of error; for 
the ſcire facias was merely a continuation of the 
proceedings in the original action; and as the 
teſtator himſelf, if he had lived, could not have 


4 1 Salk, 263. and ſee 3 L. 484. 3 Blac. Com. 406. 
balk. 148, f 3 Bur. 1772. 
* Co. Lit, 288. b. Finch, * 2 T. R. 183. 
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brought a writ of error, in conſequence of the 
agreement, ſo neither could his executors *, 

If an action be brought againſt a feme- covert, 
as a feme-ſole, and ſhe plead to iſſue as 'a fene. 
ſole, and judgment be given againſt her, upon 
which ſhe is taken in execution, ſhe and her huſ. 
band may join in bringing a writ of error ; for 
otherwiſe the huſband might be prejudiced by 
the loſs of the ſociety of his wife, and of her 
care in his domeftic concerns, and he hath no 
other means to help himſelf': So if an action 
be brought againſt a feme-covert and others, they 


may all y_ with the huſband in bringing a writ 


of error *. 

It is a general rule, that no delten can bring a 
writ of error to reverſe a judgment, who was not 
party or privy to the record, or prejudiced by 
the judgment, and therefore to receive advan- 
tage by the reverſal of it'. Hence it has been 

determined, that if there be judgment againſt 
the principal, and alſo againſt the bail, the prin- 
cipal cannot have error on the judgment againſt 
the bail *, nor the bail on the judgment againſt 


1 T. R. 388. Ante, * 1 Rol. Abr. 748. 


1008, 9. 2 Bac. Abr. 195 
11 Rol. Abr. 748. Sty. ® 1d. 199. 1 Rol. Abt. 
Rep. 254, 280. *® 748, 9. Cro. Car. 408: 


the 
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the principal", nor can they join in a writ of 
error*; for theſe are diſtin judgments, and 
allect different perſons, 

On a judgment againſt ſeveral parties, the wric 
of error muſt be brought in all their names ?, 
provided they are all living, and aggrieved by the 
judgment ; for otherwiſe this inconvenience would 
enſue, that every defendant might bring a writ of 
error by himſelf, and by that means delay the plain- 
tiff from his execution for a long time, and from 
having any benefit of his judgment, though it 
might be affirmed once or oftener?:; And if the 
writ of error, in ſuch caſe, be brought by one or 
more of the defendants only, it may be quaſhed?, 
But where judgment is given againſt ſeveral par- 
ties, and one or more of them die, the writ of 


" 2 Leon. 101. Cro. Car, Carth. 404. Comb. 441. 1 
408, 481, 561. 1 Ld, Raym. . Salk. 319. 5 Mod, 338. S. C. 


z23, Carth 447. S. C. 1 Ld, Raym. 328. 2 Ld. 
Palm. 567. Cro. Car.zoo, Raym. 870. 1 Salk. 313. 
408, 574. 5. 8. C. 6 Mod. 40. 1 Str. 234. 


? 6 Co. 25. Cro. Eliz. 648, 2 Ld. Raym. 1403. 1 Str. 
9. S. C. Yelv. 4. Cro. Eliz. 606. 8 Mod. 305, 316. 8. C. 
592. S. C. Carth. 7, 8. 3 2 Ld. Raym. 1532. Caſ. 
Mod. 134. S. C. 1Ld. Raym. temp. Hardw, 135, 6. 1 Will. 
71, 151% 5 Mod. 16, 69. 88. 3 Bur. 1792. 2 T. R. 737. 
Carth. 367, Comb. 354. Holt, 4 Carth. 8. and ſee 3 Bur. 
54- S. C. 1Ld. Raym. 244. 1789. 

| * 
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error may be brought by the ſurvivors . And iq 
tre/pa/s againſt three, if there be judgment by 
default againſt two of them, and the third plead 
to iſſue, and it be found for him, the two only 
may bring a writ of error ; for the party in whoſe 
favour the judgment was given, cannot ſay that it 
was to his prejudice*, So if a writ of error be 
brought in the names of ſeveral parties, and 
any one or more of them refuſe to appear and 
aſſign errors, they muſt be ſummoned and /e- 
vered; after which the writ of error may be 
proceeded in by the reſt alone': And where a 
writ of error was brought in the names of two 
executors, and one would not join in affigning 
errors, the court gave the other time to aſſign | 
them, till there could be ſummons and ſever- 
ance *, : | | 
On a writ of error brought againft two exe- 
cutors, one only appeared, and ſued out a ſcire 
Facias quare executionem non, upon which the 
judgment was affirmed for both executors ; and 


r Palm. 151, 1 Str. 234. t Yelv. 4. Cro. Eliz. $92. 

#1 Lev. 210. Hob, 70. S. C. Cro. Jac, 117, Carth. 

1 Str. 683. 2 Str. 892, 1110. 7, 8. 3 Mod. 134. S8. C. 6 

Cowp. 425. 2 Blac. Rep. Mod. 40. 1 Str. 234. Cal. 

1067. but fee Sty. Rep. 190. temp. Hardw. 135, 6. 
3 Salk, 146. mb. contra. | 22 Str. 783. 

| x upon 
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upon a ſecond writ of error, the court held, that 
a ire facias quare executionem non is only to 
bring in the plaintifF in error to aſſign his errors; 
and as he came in upon it, and aſſigned his 
errors, he waived any objection, and admitted 
the one executor to be ſufficient to call upon 
him to aſſign them; and the court are not to 
preſume, that the other executor is alive: And 
though a writ of error by one alone, upon a 
judgment againſt two, be not good, yet that is 
upon account of the inconvenience that would 
aiſe, from a perpetual. delay of execution, if 
every defendant might bring a writ of error by 
himſelf; but that reaſon does not hold in this 
caſe, where the executors are defendants in er- 
ror, and not plaintiffs”. 

A writ of error lies for ſome error or defect 
in ſubſtance, that is not aided, amendable, or 
cured at common law, or by ſome of the ſta- 
tutes of amendments or jeofails”. And it lies 
to the ſame court in which the judgment was 
given, or to which the record is removed by writ 
of error, or to a ſuperior court. If a judgment 
in the King's-Bench be erroneous in matter of 
/aF only, and not in point of law, it may be 


" 3 Bur. 178g. | Ante, 819, &c. | 
Vol. II. "© reurſed 
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reverſed in the ſame court, by writ of error coran 
nobis, or que coram nobis reſident, ſo called from 
its being founded on the record and proceſs, 
which are ſtated in the writ to remain in the 
court of the Jord the king, before the king him- 
ſelf“; as where the defendant, being under age, 
appeared by attorney, or the plaintiff or de- 
fendant was a married woman, at the time of 
commencing the ſuit, or died before verdid, 
or interlocutory judgment: for error in ſact is 
not the error of the judges, and reverſing it is 
not reverſing their own judgment”, So upon a 
judgment in the King's-Bench, if there be error 
in the proceſs, or through the default of the 
clerks, it may be reverſed in the ſame court, by 
writ of error coram nobis: But if an erroneous 
judgment be given in the King's-Bench, and 
the error lie in the judgment itſelf, and not in 
the proceſs, a writ of error does not lie in ite 
ſame court upon ſuch judgment *. 

* In the Common-Pleas, Y 1 Rol. Abr. 747. Ct 
the record and proceſs being Eliz. 105, 6. 1 Sid. 208. 
ſtated to remain before the Salk. 145, 6, 7+ 
king's juſtices, the writ of 1 Rol. Abr. 746. F. N.. WW #7 
error is called a writ of error 21. Poph. 181. 
coram vobis, or quæ corim vobis 1 Rol. Abr. 746. 1 


re/ident, | 
> | If 
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If a writ of error returnable in the King's- 
Bench abate, after removal of the record, by 
death or otherwiſe*, or be guaſbed for any other 
fault than variance*, error coram nobis lies in the 
{ame court, to which the record is removed: But 
formerly, if there had been a variance between the 
record and the writ of error, the record not being 
removed, there muſt have been a new writ ©. 
And error coram nobis lies not in the King's- 
Bench, after an affirmance in that court“, or in 
the Exchequer-chamber*: Neither does it lie, 
for error in fad, in the Exchequer-chamber*®, 
or Houſe of Lords; for the record is not re- 
moved thither, but only a tranſcript ; and it is 
aid to be beneath the dignity of the Houſe of 
Lords, that being the ſupreme judicature, to ex. 
amine matters of fact“. 

For the error or miſtake of the judges, in point 
of law, a writ of error lies to the King's-Bench, 


| Rol. Abr. 753. Yelv.6. Godb. 375. but ſee the 
Co. Eliz. 891. S. C. Godb, ftat. 5 Gco. I. & 13. 
J75. Latch, 198. S. C. Cro. 2 Str. 949, 975+ 1 Salk, 
Car, 575. 337. Semb. contra. 

1 Ld. Raym. 151. Cartb. 1 Ser. 690. 
7. 5 Mod, 16, 69. S. C. 1 1 Rol. Abr. 755, Com. 
Mr, 606. 2Ld. Raym. 1403. Rep. 597. 
Mod. 303, 316. S. C. h 3 Salk, 145, 6. 


Ii 2 from 


1086 OF ERROR, 


from the Common-Pleas at Wetminfter and from 
all inferior courts of record im England, except 
in London", and ſome other places; and after 
judgment given thereon, a ſecond writ of error 
may be brought, returnable in the Houſe of 
Lords: but error lies not from an inferior 
court, to the Common-Pleas . From proceed. 
ings on the law-ſide of the Exchequer, a writ of 
error lies into the court of Exchequer- chamber, 
before the lord- chancellor, lord-treafurer, and 
the judges of the court of King's Bench and 
Common-Pleas ; and from thence it lies to the 
Houſe of Peers “. 

In London, a writ of error lies from th ſheriff 
courts, to the court of huſtings of common- 
pleas; and from the court of huſtings, whether 
of common-pleas or pleas of land, and all 
from the law-ſide of the mayor's court, to a 
court of appeal held before commiſſioners ap- 
pointed. under the great ſeal, and from thence 
immediately to the Houſe of Lords". It allo 
ſeems, that the appeal againſt decrees made on 


4, Inſt, as. ſee 2 Bac, Abr. tit. Er 
* 2 Bur. 777. I. 3. ET 
1 Finch, L. 480. Cro, *® Emerſon, on the C 
Eliz. 26. 3 Blac. Com. 411. Courts, 27, 76, 97. 2* 
m 3 Blac, Com. 411. and Abr. 215. 
| th 
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the equity-ſide of the mayor's court, is immedi- 
ately to the Houſe of Lords, in like manner as 
againſt decrees on the equity-ſide of the Ex- 
chequer . | 

On a judgment given in the Cingue- ports, no 
writ of error lies in the King's-Bench or Com- 
mon-Pleas; but by cuſtom, ſuch judgment is 
examinable by bill, in nature of a writ of error, 
before the lord · keeper or warden of the Cingue- 
ports, at his court of Shepway*. So if a judg- 
ment be given in the court of Sannaries, in the 
duchy of Cornwall, for any matters touching the 
ſtannaries i, no writ of error lies upon this, in the 
King's-Bench or Common-Pleas ; but an appeal 
to the warden of the Stannaries, and from him 
to the Prince of Wales, and when there is no 
prince, to the king in council”, 

A writ of error lies at common law in the 
King's-Bench, upon a judgment in a county-pa- 
latine; for though theſe are ſuperior courts, and 
have jura regalia, yet their juriſdiction is de- 
rived from the crown . And by the 34 & 35 
Hen, VIII. c. 26. § 113. and 1 W. & M. c. 27. 


* Emerſon, on the City 1 Rol. Abr. 745. 
Courts, 86. * 1d. ibid. 4 Inſt. 214, 218, 

? 4 Inſt. 224. b 223. | 

13 Bulſt, 183. 


113 errors 
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errors in judgments, in pleas real, mixed and 
perſonal, before the juſtices in their great-ſeſſions 
in Wales, ſhall be redreſſed by writ of error, in 
the King's-Bench in England. Before the union, 
2 writ of error lay not in this country, upon any 
judgment in Scotland, becauſe it was a diſtin 
kingdom, and governed by diſtinct laws * ; but 
it is ſince given by ſtatute®, from the court of 
Exchequer in Scotland, returnable in parliament, 
A writ of error formerly lay from the King's- 
Bench in Ireland, to the King's-Bench in Eng. 
land, and from thence to the Houſe of Lords; 
but now, by the ſtature 23 Geo. III. c. 28. 2. 
« no writ of error or appeal ſhall be received ot 
« adjudged, or any other proceedings had, by 
* or in any of his majeſty's courts in this king- 
© dom, in any action or ſuit at law or in equity, 
& inſtituted in any of his 'majeſty's courts in the 
« kingdom of Ireland; and all ſuch writs, ap- 
* peals, or proceedings ſhall be, and they are 
te thereby declared null and void, to al intents 
« and purpoſes,” 
At common law, no writ of error lay on 4 
judgment from the King's-Bench, except in par- 


+ Show, P. C. 33. * 6 Ang. c. 26. 6 12. 


nts 


given, may at his election“ 
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kament; by which means the ſubject v was often 
diſappointed of his writ of error, either by the 
not ſitting of parliament, or by their being em- 
ployed in public buſineſs, when they did fit”, 
To remedy this, it was enacted, by the ſtatute 
27 Clix. c. 8. * that where any judgment ſhall 
« be given in the King's-Bench, in any action 
* of debt, detinue, covenant, account, action 


upon the caſe, ejeAment, or treſpaſs, firſt 


«* commenced there, other than ſuch only where 
« the queen ſhall be party, the plaintiff or de- 
« fendant, againſt whom ſuch judgment ſhall be 
ſue out of the 
* court of Chancery, a ſpecial writ of error, di- 
« refted to the chief. juſtice of the King's Bench, 
e commanding him to cauſe the record, and all 
things concerning the judgment, to be brought 
before the juſtices of the Common - bench, and 
* barons of the Exchequer, into the Exchequer- 
« chamber, there to be examined by the ſaid 
« juſtices and barons; which ſaid juſtices, and 
* ſuch barons as are of the degree of the coif, 
« or ſix of them, ſhall have full power and au- 
* thority to examine all ſuch errors as ſhall be 


5 3 Salk. 4% 
114 « aſſigned 


v Bac. Abr. 212. 


; * 
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* aſſigned in or upon any ſuch judgment, and 


* thereupon to reverſe or affirm the ſame, 2 


c the law ſhall require, other than for errors con- 


_ & cerning the juriſdiction of the court of King's. 
« Bench, or for want of form in any writ, return, 


ce plaint, bill, declaration, or other pleading, 
te proceſs, verdift, or proceeding whatſoever; 
ce and after the ſaid judgment ſhall be affirmed 
te or reverſed, the ſaid record, and all things 
& concerning the ſame, ſhall be brought back 
ce into the King's-Bench, that further proceed- 
e ing may be had thereupon, as well for exe- 
«© cution as otherwiſe: But ſuch reverſal or 
c affirmation ſhall not be ſo final, but that the 
© party grieved ſhall and may ſue in the high | 
© court of Parliament, for the further and due 
ce examination of the ſaid judgment, as was then 
te uſual upon erroneous . in the court 
ce of King's-Bench.“ 

This ſtatute is confined to the particular actions 
enumerated therein, and does not extend to actions 
of replevin *, reſcous v, ſcandalum magnatum , ra- 


* 2 Rol. Rep. 434. 194. Ley, 82. S. C. 1 Sid 
y Moor, 694. Cro. Jac. 143. 1 Vent. 49. 2 I 
* Raym. 954. 


\ 


2 Cro. Car. 142. W. Jon. ü 
| viſhmen! 
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riſhment of ward *, or ſcire facias againſt bail®, 
&c.: In theſe actions, therefore, error will not 
lie in the Exchequer-chamber, but muſt be 
brought in parliament, In ſcire facias on a 
judgment, againſt the party or his executors, it 
ſeems that error lies in the Exchequer-chamber, 
tam in redditione judicii, quam in adjudicatione 
executionis © ; but not upon an award of execu- 
tion only . Errors in fa#, being examinable in 
the King's Bench, cannot legally be aſſigned in 
the Exchequer-chamber ; yet if a releaſe of er- 
rors be pleaded in that court, they may try it, 


and award a venire, under the ſeal of the court 


of Exchequer *, 

We have already ſeen, that a writ of error does 
not lie in the Exchequer-chamber, upon a 
judgment of the King's-Bench, in an action 
commenced there by original-writ; becauſe it is 
not firſt commenced in the King's-Bench, but is 
founded upon the original-writ iſſuing out of 
Chancery *. And for a ſimilar reaſon, a writ of 


® 2 Rol. Rep. 134- 42 Str. 1102, — * 
d Yelv. 1% Gio: Jace. 8. G 
171. Cro. Car. 286, 300. 2 Lev. 38. — Faw 207. 
W. Jon. 325. 1 Ld. Raym. 2 Mod. 194- _ Rep, 
98. but ſee Cro. Eli. 730. 597. 


centra. f 2 Str. 821. 
© Cro. Car. 286, 464. 1 8 Ante, 272. 
Ld, Raym. 98. 
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error lies not in the Exchequer- chamber, upon a 
judgment affirmed on error in the King's. 
Bench, but muſt be brought in the Houſe 
of Lords*, So where a judgment of the 
King's-Bench was affirmed in the Exchequer- 
chamber, upon which the plaintiff ſued out a 
ſSeire facias in the King's-Bench, and had an 
award of execution, and afterwards the defendant 
brought a writ of error in the Exchequer- cham- 
ber, tam in redditione judicii, quam in adjudica. 
tione executionis, the court held that this writ of 
error did not lie, and was no ſuperſedeas of exe- 
cution', Upon that part of the ſtatute, which 
excepts actions where the Queen ſhall be 
party, it has been queſtioned, whether a writ 


of error lies in the Exchequer-chamber, upon 


a judgment in an action of debt gui tam, upon 
ſtatute of uſury . | 

No writ of error can be brought but on a 
judgment, or an award in nature of a judgment, 
for the words of the writ are, i judicium redditam 
fit, &c.* And hence it was formerly holden, 
that a writ of error could not be brought before 
judgment given; and if teſted before, it was no 


h 2 Bulſt, 162. and ſee 1 Raym. 97, 5 Mod. 228.5, C. 
Rol. Rep. 264. | Doug. 350. 
1 Salk. 263. 1 Ld, * Co, Lit. 288. b. 


15 uber- 
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ſuperſedeas: But it ſeems to be now agreed, 
chat a writ of error, bearing teſte before judg- 
ment, is good, ſo as the judgment be given be- 
fore the return of it; and this is the uſual courſe 
for preventing execution“: Still however, if the 
writ of error be returnable before ons it 
may be quaſhed. 

After judgment, twenty years are allowed for 
bringing a writ of error: And by the ſtatute 
10 & 11 W. III. c. 14. no judgment in any 
« real or perſonal action, ſhall be reverſed or 


e avoided, for any error or defect therein, unleſs 
e the writ of error be brought, and proſecuted 


« with effect, within twenty years after ſuch 
« judgment ſigned, or entered of record.“ This 
ſtatute has the uſual exceptions, in favor of in- 
fants, feme-coverts, perſons non compos mentis, 
impriſoned, or beyond the ſeas. And the court 
on motion would not quaſh a writ of error, though 
brought twenty-nine years after the judgment; 
for this would be to deprive the party of the be- 
nefit of replying the exceptions in the ſtatute *. 


1 2 Bac. Abr. 199. 1 Rol. R. 279. 
Abr. 749. Moor, 461. n 2 Ld, Raym. 1179, 
= March, 140, 1 Vent, 1531. 2 Str. 834, 891. 
96,255, 1 Mod. 112. 3 Keb. Str. 837, 
308. 8. C. 1 Str. 632. 1 T. . | 
A writ 
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A writ of error, like a ſcire facias, is conſi- 
dered as a new action; and therefore upon 
bringing it, the defendant in the original action 
may change his attorney, without obtaining a 
judge's order for that purpoſe*. To obtain a 
writ of error, application muſt be made by the 
attorney to the curſitor of the county where the 
venue was laid in the original action; who will 
make out the writ, in ordinary caſes, as a matter 
of courſe, upon a præcipe or note of inſtructions, 


containing the names of the parties, the nature 


of the judgment, the court wherein it was given, 
and the time when the writ is intended to be te- 
turnable 1. In parliament, there muſt be a war- 
rant for the writ of error from the crown, which 
is procured by the curſitor”; and where it is 
againſt the king, the fat of the attorney-general 
muſt be obtained, upon a petition, ſetting forth 
the errors intended to be aſſigned, accompanied 
with a certificate from counſel, that they are real 
errors. This practice was anciently uſed *, as a 
mark of decency and reſpect; and though it ap- 


7 T. R. 337. N r 1d. 705. 
4 Imp. K. B. 669. * Sav. 131. 


pears . 
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pears to have been laid aſide in the laſt _— * 
yet it has ſince been revived. 

The writ of error runs in the king's name; 
and, except in a county-palatine, ſhould be di- 
rected to the chief-juſtice, or other officer who 
has the cuſtody of the record; as, in the Com- 


mon-Pleas, to our right truſty and well-beloved 


Sir James Eyre knight, our chief-juſtice of the 
Bench“; in the King's-Bench, to our right trufty 
and well-beloved Lloyd Lord Kenyon, our chief- 
juſtice aſſigned to hold pleas before us“; or, if it 
be a writ of error coram nobis, to our juſtices af- 
figned to hold pleas before us" : and the writ of 
error in parliament, is directed to the chief-juſtice 
of the King's-Bench, upon a judgment of that 
court*. In the county-palatine of Lancaſter, 
the writ of error is directed to the Chancellor or 
his deputy, commanding him that he give in 


charge to the juſtices at Lancaſter, that they ſend 


to him in his chancery, the record, &c, and 
the writ which came to them thereupon, and that 
he tranſmit the record. To reverſe a fine, le- 


t 1 Salk. 264. 213. 
u | P. E. 67, 8. 78, 9. * Lil. Ent, 220, 231, 2. 
Lil. Ent. 222, 268. *. 254» . 


* L. P. E. 167. Lil. Ent. 12 Cromp. 344 
| 3 vied 
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vied in the Common-Pleas, the writ of error is 
directed to the Chirographer, for the tranſcript of 
the note of the fine, and writs of covenant *; or 
to the cuſtos brevium, for the tranſcript of the. foot 
of the fine. And in inferior courts, the writ of 
error ſhould be directed to the judges, before 
whom the judgment was given“. 

In point of forq, the body of the writ of error, 
| when returnable in the King's-Bench, on a judg- 
ment of the Common-Pleas, runs thus : © Be. 
cauſe in the record and proceſs, and alſo in the 
giving of judgment, in a plaint which was in our 
court, before you and your companions, our 
Juſtices of the bench, by our writ, between A, B. 
and C. D. late of, &c. of a plea of, &c. (deſcribing 
the nature of the action), manifeſt error hath in- 
tervened, to the great damage of the ſaid C. D. 
as from his complaint we are informed ; we being 
willing that the error, if any there be, ſhould in 
due manner be corrected, and full and ſpeedy 
juſtice done to the parties aforeſaid in this be- 
half, do command you, that if judgment be 
thereupon given, then you do diſtinctly and 
openly ſend to us, under your ſeal, the record 


| 2 Lil. Ent. 280. a Godb, 44+ 
2 d. 282. 


and 


OF ERROR. 1097 
and proceſs aforeſaid, with all things touching 


the ſame, and this writ, ſo that we may have 
them on, &c. (a general return-day) whereſo- 
ever we ſhall then be in England, that the re- 
cord and proceſs aforeſaid being inſpected, we 
may cauſe to be further done thereupon, for cor- 
reting that error, what of right, and according 
to the law and cuſtom of England, ought to be 
done ©,” This writ conſiſts of two parts, firſt, a 
certiorari to remove the record ; and ſecondly, 
a commiſion to examine it. But in à writ 
of error coram nobis, the certiorari part being 
unneceſſary is omitted, and the writ contains only 
a commiſſion to examine errors. 

Where the writ of error is returnable in the 
Exchequer-chamber, it begins by reciting the 
ſtatute 27 Elix. c. 8. and brings the caſe within 
that ſtatute, by ſtating that the error in no wiſe 
concerns the king, or the juriſdiction of the 
court of King's-Bench,.or any want of form in 
any writ, &t.* In the Houſe of Lords, the writ of 
error differs in point of form, accordingly as it is 


© Append, Chap. XLIII, * Append. Chap. XLII. 
[A]. WT (BJ. * a 
« 1 Str. 607. . | 
. | : 1 brought 
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brought on a judgment originally given in the 


court of King's-Bench , or on a judgment af. 
firmed there, or in the Exchequer-chamber!, 
And where the error is ſuppoſed to be, as well 


in giving the judgment, as in awarding execu- 


tion thereon, the writ of error is ſaid to be tan 
quam, or in the words of the writ, tam in reddi- 


tione judicii, quam in adjudicatione executionis *, 


The teſte of the writ of error is the day of 


ſving it out; and in the King's-Bench, it is re- 


turnable ubicungue, &c. on the firſt or laſt ge- 
neral return of the term“: In the Exchequer- 
chamber, it is returnable before the juſtices of 
the Common-bench, and | barons of the Ex- 
chequer, of the degree of the coif, in the Ex- 
chequer-chamber, on a particular return-day®: 
In the Houſe of Lords, when the parliament is 


ſitting, the writ of error is made returnable be- 


fore the king in his preſent parliament, immediats, 
or without delay; becauſe that court, during the 
ſeſſion as it, is ſuppoſed to. ſit continually, and 


s Append. Chap. XLIII. k 2 Str. 1055. Caſ. temp. 


[Dj]. Hardw. 345. 8. C. 
d. [E]. | IL. P. E. 33. 
1 Jd. [F]. | m Id. 167. Lil, Ent. 213. 
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jus no vacation, and it is for the honor of that 
igh-tribunal to be immediately attended, that 
hey may do the ſpeedier juſtice»: Aſter a pro- 
ngation, the writ of error is returnable before 
te king in his parliament, at the next ; 
«after a diſſolution, at the next parliament, ſpe- 
ching the day when it is to be holden . And 
tis neceſſary, in all caſes, that there ſhould. be 
fiteen days between the teſte and return of a 
it of error, [23 
The writ of error being made out, is ſealed 
n Chancery, either on a general ſeal-day, or, 
wich is ſome what nibre expenſive, at à private 
kl; and after being obtained from the eurſitor, it 
ould be taken to the clerk of the errors of the 
uurt in which the judgment was given ?, who 
nll allow che ſame, on being paid his fees, and 
make out a certificate or note of the allowance; 
copy of which ſhould be forthwith ſerved on the 
atorney for the defendant in error: this is 
ally done at the time of taxing coſts, and at 


be ſame time, the griginal certificate ſhould be 


Imp. K. B. 704. Lil. 106. | 

2 248, 254 : *R.E. 36 Car. IT. K. B. 
"Lil. Ent. 292. | r Appendl. Cbap. XLII. 
' 1 Vent. 31, 466. 1 Mod. 181. 8 


Vor, II. K k ; ſhewn 


C ſhewn him*. The wtit of error coram #0bis i 


rule of allowance“ being drawn up by the c 


a ſuperſadeas of execution, from the time « 
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allowed by the maſter in open court* ; and 


of the rules, a copy of it is ſerved on the attorn 
for the defendant in error. 

A writ of error, ſued out before final 1 fuk 
ment, continues in force during the whole ter 
in which it is returnable : and if final judgmet 
be ſigned at any time during that term, it is 
ſuperſedeas or ſtay of execution, from the tir 
of ſigning it“; provided bail, when requiſite 
be put in thereon, within four clear days af 
final judgment is ſigned . And the court ha 
gone ſo far, that if a writ of error be ſued ou 
and the plaintiff do not ſign final judgment 
till a ſubſequent term after the return of the writ 
in order to avoid the effect of it, and then tal 
out execution, the court will ſet it aſide i. 

After final judgment, and before executial 
executed, a writ-of error is generally ſpeaking 


Imp. K. B. 669. [H). 
t 14. 703. L. P. E. 77. Barnes, 196, 78. 
but ſee 2 Cromp. 394. where * 1 Str. 633. 
it is ſaid, that this writ may 2 Str, 781. 1 T. R. 275 
be allowed in vacation by the 4 T. R. 121. 
ſecondary. * Y 1 T,R. 280, 
» Append, Chap, XLIII. 
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its allowance; provided bail, be put in 
and perſected in due time“: and the al- 
lowance is notice of itſelfꝰ . Or if the defend- 
ant, before the allowance, have notice of the writ- 
of error being ſued out, and delivered to the 


clerk of the errors, it is from the time of that 
notice a ſuperſadaas . And a writ of error is ſo 
abſolutely a /uper/edeas, that after it is allowed, 

the plaintiff cannot take out a capias ad ſatisfa- 
ciendum againſt the principal, and get it returned 
nn eſt inventus, in order to proceed againſt the 
bail “; nor, if the capias ad ſatisfaciendum be ſued 
out before, can the plaintiff call for a return of 
it, after the allowance of a writ of error *, even 
though it has previouſly lain four days in the 
office *: But in fuch caſe, the capias ad ſatiſ- 
faciendum may be returned, ſo as to fix the bail, 

after the writ of error is determined i. If 


* 1 Salk. 321. 1 Bur. 340. 1 Bur. 340. | | 
"2 Str. 781. 1 T. R. 29. * 1 Salk. 321. 6 Mod. 
date, 438. and ſee R. E. 130. 2Ld, Raym. 1260. S. C. 
36 Car. II. K. B. M. 25 C. LT, R. 280. Say. Rep. 51. 
Il, C. P. 42 Str. 867. Firzgib. 175. 
d 1 Salk. 321. 1 T. R. 1 Barnard. K. B. 334. 8. C. 
280. but in order to bring 2 Ld. Raym. 1567. S. C. 
the attorney into contempt, 2 Str, 1186, 1 Wil. 16. 
for proceeding after the 8 
allowance, he muſt bave 3 T. R. 390, 
had adual notice. Id. ibid. * 1 Will. 269. 


. the 
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the defendant bring « writ of error, und the 


Plaintiff, 'as he may, bring" an actiom on the 
judgment, and recover, he eatitibt” ſue om ex- 
ecutioh on the ſecond judgment, till the wrix 
of error be determined®*, - But where it is ap- 
parent co'the court, that à writ of error is brought 
en good faith !“, ot for the mere purpoſe of 
delay *, or it is returnable of à term previous 
to the ſighing of final judgment , or bail when 
| requiſite is not put in and perſected * he 
time®, it is not a ſuperfeds, 

An execution being an entire . cannot 
de ſuperfeded after it is once begun: Therefore 
if a writ of execution be executed, before a writ 
of error allowed or notice, it may be returned 
after wards; and the utmoſt length of time the 
law allows for executing a writ,” is che day 
' whereon it is returnable, and it is nt executable 
any longer that day than the court ſits : So long 
as it is executable, but not executed, the allow- 
ance of a writ of error is a ſuperſedes, but not 
| aden mn: in a Cauſe was er 


* 3 7. R. ** 8 754. . 439. 

2454. 8. P. but fee Barnes, 1 Barnes, 195, 96. 

202, 3. /emb, contra. » [T. X. »t 
i 2 T. M183. - -- ® 1 Salk, 321, and fee 1 
* 4 T. 436. $5 T. R. Vent. 25 
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oa the 30th of April, and the plaintiff on that 
day ſued out a writ-of eri faciat; afterwards a 
writ of error was allowed, and ſerved an the 
gent in town on the 3d of Mays. and an the 
plaintiff's attorney in the capntry, and under. 
beriff, on the gch af May ; the ſheriff entered 
an the ſame day, but aſtet notice of the allo mano 
of the writ of error: No bail in error was pur 
the writ-of error became an abſolute nullity, and 
"3s ng ſuperſadea or ſtay of gxegution ; But 
they ſaid, that if the writ of error had been fol. 
loved up immediately, by the plaintiff in exrgr 
egularly putting in bail, jt would haye operated 
out execution, aſtet the allowance of a was of 
error, and before. bail pps ip, es it at his perils 
for if the wit of error he e e 
the execution will e {et aſias s . 

5 — gun 


I ſhall bert proceed to inquire, in what caſes 
bail is requiſite on 2 "writ of error, and when, 
where, and how it mould be put in, exe pted to, 
and juſtified,” No bail in etror Was "required at 
common law; ſo that the deſendant, by bring- 
22. R. 45. 

Kk 3 ing 
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ing writ of error, might - have” delayed the 
plaintiff of his execution, without giving any ſe- 
curity, either for the proſecution of ſuch writ; 
or-for the payment of the debt or damages re- 
covered by the former judgment, in caſe it 
ſhould be affirmed, or the writ' of error ſhould be 
diſcontinued, or the plaintiff in etror ndnfoited 
therein” The inconvenience of this was very 
early felt; and in order to guard againſt i it, the 
court of King's-Bench, ſo long ago as in the reign 
of Henry the ſeventh v, would not allow a writ 
of error in ' parſiament, until ſome error was 
' Hewri to 5 them in the record; leſt it ſhould be 
brovght on purpoſe to delay execution. And, 
with à like view, it was ordered by the: juſtices 
of the Corrimon-Pleas, in the reign of -Queen 
Elizabeth, that the clerk of the treaſury ſor tbe 
time being ſhould not make a /uperſedras upon 
any writ of error, to reverſe or affirrn any judg- 
ment gi wen in that-cautt, upon any verdict, de- 
murrer in law, or confeſſion, until ſome, manifelt 
or pregnant error therein ſhould be notified by 
the party that ſued the writ of error, or ſome of 
-his counſel, unto the juſtices of the beach, ar 
to one of them at the leaſt, , Heh COMP 


„ 1Hen., VII. We 266. 
bp NM 
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And ' ſtill further t0:2avaid unneceſſary de- 
us of executions, it is enacted; by the ſta- 
tute 3 Fac, I. c. 8. (made perpetual by the 
3 car. I. c. 4. § 4.) that no execution 
« ſhall be ſtayed or delayed, upon or by any 
« writ of error, or ſuperſedeas thereupon to 
« be ſued, for the reverſing of any judgment 
© in any action or bill of debt, upon any fing/e- 
« bond for debt, or upon any obligation with 
condition for the payment of manch only, of 
« upon any action or bill of debt for rent, or 
« upon any confra#, ſued in any of the courts 
" of record at HWeftminfter, or in the counties- 
« palatine of Cheſter, Larcaſler, or \ Durham, 
« or the courts of great ſeſſions in Wales; nor 
4 (by the 19 Geo. III. c. yo.) for the reverſing 
« of any judgment, given in any inferior court 
« of Wund where the damages" ate under ten | 


1. E. 23 Eliz. aud bee ton. tes: ei, 
N. M. 6 & 7 Rliz. If this of bringing writs of error for 
nile were ſtill aRed under, the mere purpoſe of delay. 
und ſome ſych rule were made * 2, 2s to the damages 
in the King's-Bench, or if here referred to; whether 
the defendant upon ſuing out they are the damages laid in 
a writ of error, were obliged the declaration, or the da- 
to bring the debt and coſts mages recovered ; and if the 
into court, it might have a latter, whether they are with 
tendency to prevent the prac- or without coſts ?_ 


KK « pounds; 
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4c pounds; unleſs the perſon or perſons; in whoſe 
name or names fuch writ oſ error. ſhall be 
« brought; with two fufficient ſureties, ſuch as 
the tourt wherein the judgment is given ſhall 
allow of, ſhall firſt be bound upto the-party 
© for whom the judgment is given, by recogni> 


„ rzance to be acknowledged in the ſame court, 
« in double the ſum adjudged to be recovered 
it by the former judgment, to proſecute the ſaid 
c writ-of error wich effect, and alſo. to ſatisfy 
« and pay, if. the ſaid judgment be affirmed, or 
ee the writ of error nonproſſed, all and ſingular 
« the debts, damages and colts, adjudged upon 
the ſormer judgment, and all coſts and 
« damages, to be awarded he the ane of 
K © execution," | * 
This 5 is Sandee to the . ac- 
ions enumerated. therein, and does not extend 
to actions on the caſe upon bills of exchange 
Kc. but i it extends to all Ynabner of judgments, 
by default, upon demurrer, or. au tiel record, 
as well as after verdict, In actions of debt on 
bond, conditioned for the payment of wing 
only, the ſtatute has been conſtrued g extend, 
not only to caſes where the ſum was originally 


: 2 Keb. 234. N 1 
Se. We » 
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certain, and payable: abſolutely hy the condition, 
without refetring to any other inftrument; but alſo 
to caſes, where the ſam. was originally uncertain, 
but afterwards reduced to a certainty, as deut 
on bond conditiqned for the payment of fo much 
money, As; 585 Gguld declare to be due on an 


account *;. or on a bottornree · bond, by which the 


money was payable upon a contingency, which 
has happened“ j or where the bond was condi- 
tioned for the payment of a ſum of c 
mentioned in certaia indentures ”, &c. 

But che ſtatute does not extend to actions of 
debt on Fran conditioged for the performance 


a } „ 


ney, and the action be brought | for the. von- per- 
formance of that covenant *, 8 But i in an action 
of debt on bond o conditioned for the performance 
of covenants, if the defendant let judgment. go 
dy default, without craving oyer gf, the condi- 
tion, and, after bring a writ of error, it is faid 
chat! in, the King v Bench, he muſt put in bail 


1 be. 287g. „2 S. 939, 3 Barnard, 
8. C. K. B. 389. Kelyn * 181. 
1 Str; 476. aud fee 6 8. 17 by 
Mod. 36. but ſee'r Wow. 1 EK 
Comb. 105. 8. 85 7 * 1. K. Y — 28. 1 Show. 14. 
40. S. C. 2 Keb. 131. 8. P. 
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thereon; becauſe it does not appear to the court 
upon the record, that the condition was for 
performance of covenants . In debt on a ge- 
neral bond of indemnity, bail is not required, 
on bringing a writ of error after judgment by 
default: But where a mam having entered into a 
bond, as ſurety for another, to pay a fun of 
money to a third petſon, took a counter- bond 
ſor payment of the money, by way of indemnity, 
the court held this to be a caſe Within the ſtarure, 
and conſequently tae ban in eftor was ne. 
ceſfary 05 7 4 nn. Vd. 
The condition of a bond was, to pay | for 10 
'muck beer us the otligte ſhould deliver tp J. S. 
"not exceeding 100 J.; and after judgment upon 
22 che court held that no bail was requi. 
But in a ſubſequent caſe*, where a bond 
was given by a third perſon, as coflateral ſecurity 
for a debtor's paying his creditors fifteen ſhillings 
in the pound, upon'the Hquidated amount of his 
debts, the court held this ro be a bond with cop- | 
dition for the payment of rnoney only; and that 
* being payable by inſtalments made — 


l Cromp, 363. but ſee Mod. 281. contra, _ , * 
Barnes, 72. N 2 2 Str. 1190. i 
„ — d. C. na 
9 Com. Rep. 321, 8 1 * 746. 23 
ence. 
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ence, In the former caſo, the court ſeem to 
have conſidered the ſtatute as introductive of 2 
new law, in "reſtraint of the retmiedy by writ of 
error, and therefore that it ſhould be conſtrued 
ſtricxly, and not extended by equity to cafes out 
of the letter of it: But in the latter caſe, they 
appear to have holden, that' the ſtatute was of 2 
remedial nature, and ought to receive a liberal 
conſtruction, for the benefit of the party, whoſe 
execution would otherwiſe be ſtayed by the writ 
of error, and particularly as writs of error are 
frequently Ee we the mere Purpoſe of 
_— 

In actions upon contraFs, ths ſtatute is con- 
fined to caſes where there was originally a ter. 
tain ſum due upon contract: Therefore bail in 
error is not required in an action of debt upon 
an account · ſtated ; nor in debt upon an award, 
when the arbitrators have directed ſeveral con- 
troverſies to be ſettled” by the payment of one 
ſum ©, . Neither, for a ſimilar reaſon, is bail in 
error required in an action of debt on judgments; 
nor, as it 1 7 ſeem, in an action of debt upon 


ver. * _— $3» n | 
8. C. 1 Lev. 117: 1 Show. 43 Bur. 1548. 5. 
15.8. C. cited. 3 Salk, 147. Rep. 506. S. C. 
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119. | OF//BRRORs 


a recogn izance of bail*. But if judgment be 
affirmed, on a tit of error, in the King's. 
Beoch /, or Exchequer-chamber „, no bail muſt 
be given, on bringing a writ of error in partie» 
ment; for the firſt recognizanes does not infelede 
the coſts to be aſſeſſed in the Hauſe of Lords, 
and therefore a new recognizange muſt be given, 
within the intent of the, ſtatute; and it js net 
the buſineſs. of the caurt where the judgment. is 


affirmed, to, examine whether bail, was. put jo 
upon the firſt writ, for the want of that does not 
hinder the praſecutian af the writ of error, hut 
only makes it no ſuperſedeas . 

The before - mentioned ſtatute was eber 
10 other actions, by che 13 Car. II. ſtat. Q. c. 
$ 9+ by which it is enacted, t that 0 exccution 
« all be ſtayed, in any of the - court men- 
E tioned in the ſtatute 3 Fac. I., hy ang uit or 
« writs of error, ot /xperſedeas therevpen, afl 
* verdict and judgment; in any action o debt 
grounded upon the ſtatute 2 RA. VI. for nut 
* ſetting. aneh meg Tg 
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« the caſe, upon any promiſe, for: payment of 
« money, actions fur trover, actions of covenant, 
« getinue, and treſpaſs, unleſs ſuch recagnizance, 
Fand in ſuch manner, as by the former act is 
directed, - ſhall be - firſt acknowledged, in the 
court where the judgment is given.“ . 
And by the 16 & 17 Car. II. c. 8. 5 3. 
(made perpetual by the aa & 23 Car. II. c. 4.) 
« no execution ſhall be ſtayed, in any of the 


* laſt-mentianed courts, by writ of error or ſ«- 


« perſedegs thereupon, after -verdi and judg- 
« ment, in any adlion perſonal whatſoever, un- 
* leſs a recognizance, with condition according 
« to the ſtatute 3 Jac. I. ſhall be firſt acknow- 
« ledged, in the court where fuch judgment ſhall 
« be given. Azad further, that in writs of error 


to be brought upon any judgment after ver- 


e dict, in any writ of dower, or in any action 
« of ejeifionse firms, no execution ſhall be 
*« ſtayed, unleſs the plaintiff or plaintiffs in ſuch 
« writ of ertor ſhall be bound unto the plaintiff = 


fm, in ſach reaſonable ſum as the court to 


* which ſuck writ of error ſhall be directed 
« ſhall think fit, with condition, that if the 
“ judgment {hal be affirmed, ar the writ of 


* error diſcontinued, in default of the plaintiff 


"0 
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« or plaintiffs therein, or the ſaid plaintiff ct 
ec plaintiffs be nonſuited in ſuch writs of error, 


«* that then the ſaid plaintiff or plaintiffs ſhall 
tc pay ſuch coſts, damages, and ſum and ſums 
© of money, as ſhall be awarded upon or after 


« ſuch judgment afficmed, a or 


cc nonſuit, 

« And to the end that the ſame ſum ad 
« ſums and damages may be aſcertained, it is 
« further enacted, that the court wherein ſuch 
« execution ought to be granted, upon ſuch 
« affirmation, diſcontinuance or nonſuit, ſhall 
« iſſue a writ to inquire as well of the meſne- 
ce profits, as of the damages by any waſte com- 
«© mitted, after the firſt judgment in dower, or 
« in efefFione firme; and upon the return 
« thereof, judgment ſhall be given and execu- 


«© tion awarded, for fuch meſne-profits- and 
damages, and alſo for coſts of ſuit\,” T 


The two laſt- mentioned ſtatutes are confined 
to judgments after verdi& ; and do not extend, 
like the former, to judgments by default, upon de- 


murrer or nul tiel record: Therefore upon theſe 


latter judgments, a writ of error is a ſuper/edtas 
without bail, in ſuch actions as are not enume- 


rated in 3 Far, I. But it has been determined, 


$4 | that 
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that a ſeirt facias againſt bail is a perſonal action, 
within the. 16 & 17 Car, II. c. 8.* In this lat- 
ter ſtatute there is a proviſo, that it ſhall not 
te extend to any writ of error, to be brought by 
« any executor or adminiſtrator ;. nor ſunto any 
ce action popular, or other action brought upon 
« any penal-law or ſtatute, except actions of 
te debt for not ſetting forth tythes ; nor to any 
« indictment, preſentment, inquiſition, informa- 
« tion, or appeal.” It has however been de- 
termined, that if judgment be given againſt an 
executor or adminiſtrator de bonis propriis, he ſhall 
put in bail, in caſes where it would be required 


of other perſons': and though an executor or 


adminiſtrator be not compellable to give bail in 
error, yet if he do, the court may take i it and 
the recognizance will be binding *. 

The ſtatutes requiring bail in error do not 
extend to the writ of error coram nobis; which 
is or is not a ſuperſedeas of execution, accord- 
ing to circumſtances. Where a writ of error 
abates by the act of God, as by the death of the 
parties * or — „ or by the act of aw, 


* 2 Blac. Rep. 1227. * 2 Cromp. 394+ 
1 1 Lev. 245. 1 Sid. 368. »Latch, 57, 8. 1Vent. 353. 
2 Keb. 295, 371. S. G. P Keb. 658, 686. but ſee 


= 2 Str. 745. 2 Ld. Raym. Barnes, 201. Prac. Reg · 195. 
1459. 8. Co 8. Go A ſecond 1 
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a ſecond writ of error is a /uper/edeaz; of afar 
without motion or leave of the court. And it 
is ſaid, that if a writ of error be brought in the 
ſame court, after abatement or diſcontinuance of 
A writ of error coram nobis, no bail is requiſite, 


| becauſe none was required on the former writ of 
error . But this muſt be underſtood, where the 
.writ of error coram nobis is brought after an 


abatement by the at of God, or of the law; 
for where a writ of error is quaſhed in the 


King's- Bench for inſufficiency, a writ of error 


goram nobis is not a ſuperſedeas of itſelf ', In 
ſuch caſe however, the court on motion will 
order, that upon the plaintiff in error putting 
in and juſtifying bail within four days, further 
proceedings ſhall be ſtayed on the judgment in 
the original action, until the writ of error be de- 
termined :; which is alſo the courſe, upon a 


writ of error coram nobis for error in fact. 


And a like order was made, where a ſecond writ 


ol error was quaſhed for inſufficiency ; for ſuch 


* F rer! 


4 e ws 8. c. and ſee 2 Str. 949+ 
r Cath. 368, 0. 11d. + Same Caſes, ms 
Raym. 18m. S. C. 2 Ld. . ä 
Raym. 1404. 1 Str. 607. . * 
14 ; none 
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none before . Where a writ of error abates by 
the act or default of the party, a ſecond writ of 
error Oy as where the plaintiff 
in error marries,”, or the writ of error is non- 
proſſed . In theſe caſes, the court on motion 
vill. give the defendant in error leave to take 
out execution, notwithſtanding a ſecond writ of 
error: And it ſeems, that on a writ of error co- 
am nobis, execution taken out without leave of 
the court is irregular *, 

Where bail is required upon a writ of error, 
tſhould be put in within four days after the de- 
livery of the writ to the clerk of the errors, if it 
be ſued out after final judgment”; or if it, be 
ſued out before, the bail ſhould be put in within 
four days after final judgment is ſigned * ; other- 
riſe the party ſucceeding in the original action 


t Carth. 370, error in the King's-Bench 

Latch, 57s 8. 1 Vent. had four days to put in bail, 
153. after the allowance of the 
'2 Str. 880, 1015. writ of error. And fee R. 
" 1 Cromp. 350. T. 26 & 37 Geo, II. for the 
* Say. Rep. 166. Barnes, time and manner of putting 
101. 2 Blac, Rep. 1067. in and perfecting bail in error, 


R. E. 36 Car. II. K. 5. in the Exchequer of Pleas. 
. T. & M. 28 Car, II. 2 Str. 781. 1 T. R. 29. 
C. P. By a former rule of 4 T. R. 121. 
L. 16 Car. II. che plaintiff in 


Vor. II. LI may 
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may take out execution, notwithſtanding the writ 
of error*: And in the Common-Pleas, there is 
no occaſion for a certificate from the clerk of the 
errors, that no bail is put in *. The bail is put 
in with the clerk of the errors, who attends to 
take their acknowledgment, in the court wherein 
the judgment was given, or before a judge of 
that court; and it ſeems that they cannot be 
put in, before a commiſſioner in the country*, 
The ſame perſons who were bail in the original 
action, may become bail in error, if they are able 
to juſtify, except in parliament, where new bal 
muſt be given*. 

In perſonal actions, it is a rule, founded upon 
the ſtatute 3 Jac. I., that the recognizance 
ſhould' be acknowledged in double the ſum ad 
judged to be recovered by the former judgment: 
But upon error in debt on bond, though 
the bail are to be bound in double the penalty 
recovered, yet by the courſe of the court of 
King's-Bench, it is ſufficient if they juſtify in 
double what is really due . In genen, the 


2 T. R. 44. L. P. E. 22. 

d Barnes, 212. 1 f 2 Str 821. 1 Will, 215 
© Imp. K. B. 671, and ſee R. E. 33 Geo. I 
Barnes, 78. in Scac, 


bal 
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ball muſt juſtify in double the amount of the 
yearly rent, or value of the meſne-profits, and 
coſts*. And the party bringing the writ of er- 
ror muſt join in the recognizance, except in 
gectment, where it is ſufficient if the recogni- 
unce be entered into by two ſureties *, 

The condition of the recognizance in the 
Common-Pleas, on a writ returnable in the 
Ling's-Bench, is, according to the direction of 
the ſtatute, that the plaintiff ſhall proſecute 
tis writ of error with effect; and, if judg- 
ment be affirmed, ſhall ſatisfy and pay the debt, 
amages and coſts recovered, together with 
ch coſts and damages as ſhall be awarded, by 


pon 
ance WY raſon of the delay of execution, or elſe that 
bey (the bail) ſhall do it for him. On a writ 


error returnable in the Exchequer- chamber, 


de form of the recognizance is ſomewhat dif- 
un frent; the bail engaging to pay the ſum reco- 
+ oed by the judgment, and ſuch further coſts of 
fy in ut, ſum and ſums of money, as ſhall be awarded 


br delay of execution. And as the engage - 
nent of the bail is abſolute, it has been deter- 
t Caf. ng. Hardw. 354. * Append. Chap. XLII. 


(Bur, 2502, Barnes, 103. [II]. i 
Carth. 121. Barnes, 75. '® 1d. [K]. 2 T. R. 59. 


L1 n+. mined, 
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mined, that they cannot ſurrender the plaintiff 
in error; nor are they entitled to relief, where 
he becomes bankrupt, whil the writ of error is 
pending®: So if the bail become bankrupt, 
pending the writ of error, and before affirmance, 
they are not diſcharged from their recognizance; 
for till then the debt is contingent, and not 
proveable under the commiſſion", - + - 
When bail is put in, notice thereof ſhould be 
given without delay to the defendant in error, or 
his attorney o; and if the defendant in error do not 
except to the bail for inſufficitncy, within twenty 
days next after ſuch notice, the recognizance 
ſhall be allowed?. If the bail be not approved 
of, the defendant in error may, at any time 
within the twenty days, obtain a rule from the 
clerk of the errors, for better bail; a copy of 
which ſhould be ſerved on the attorney for the 
plaintiff in error: And if the bail do not uſtih, 
or other bail be not put in and juſtified, withia er 


ſour days after notice of the rule, in fterm4ime\, 
| - th 


tR.M.5 w. & M. (o) » Append. Chap. XIII 
k. B. [(L}. 

- "ig Ta N. 684 *R,M.W.&M. KB 
* 2 Str. 1043. Caſ, emp. In the King's-Bench, ! 

Hardw, 262, S. Co ' 
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the party ſucceeding in the original action may 
uke out execution”: But the writ of error till 
remains, and may be proceeded in; the ſuper/e- 
das to the execution only being taken away. 
The mode of adding and juſtifying bail in error, 
s the ſame as in the original action: And if a 
perſon excepted to as bail in error do not juſtify, 
his name may be ſtruck out of the recognizance :. 


| —— —  — — 


Bail in error, when neceſſary, being complete, 
the next ſtep to be taken by the plaintiff in er- 
ror, except on a writ of error coram nobis, is to 
rtify the record, in order to which a tranſcript 
hould be made, and ſent with the writ of error 
and return, into the court above. When no 
bail is required, this is the firſt ſtep that is taken, 
ifter the ſervice of the allowance of the writ of 
error . And the plaintiff in error ſhould regu- 


rule for better bail be ſerved *RM.5W.&M. (b) 
in vacation, there is no oe- K. B. R. M. & Goo. 8. $ i. 
cakion to juſtify until the next C. P. 

term, though the practice is, *4 Salk. 97. 2 Ld. Raym. 
otderwiſe in the Common- 840. 7 Mod, 120. S. C. 
Pleas, Imp. K. K. 672. Say. Rep. 58. 1 Will. 
Barnes, 211. and ſee R. T. 337. S. C. ; 

26 & 27 Geo, II. in Scac. Imp. K. B. 673. 


'Blg larly 


cord be not certified by that time, the defendant 


Append, Chap. XIII. (MJ. 7 L, P. B. 33. 
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larly cauſe the tranſcript to be made, (for the 
defendant cannot tranſcribe the record ,) by the 
time the writ of error is returnable. If the re- 


in error may give the plaintiff a rule to certify 
it”; which is an eight-day rule, obtained from 
the clerk of the errors in the Common-Pleas, on 
a writ of error from that court returnable in the 
King's-Bench, or from the clerk of the error 
in the King's-Bench, on a writ of error returnable 
in the Exchequer-chamber, or Houſe of Lords; 
and when obtained, a copy of it ſhould be forth- 
with made, and ſerved on the attorney for the 
plaintiff in error *, | 

In the King's-Bench, on a writ of error to the 
Exchequer-chamber, if the writ be returnable 
the firſt return of the term, this rule may be had 


on the eſſoign- day. In the Houſe of Lords, 
there is an order, that upon writs of error, all 


perſons ſhall bring in their writs, within four- 


teen days after the firſt day of the ſeſſion, in 
which ſuch writs ſhall be returnable, othervile 


they ſhall not be received, unleſs upon Jud: | 


„ 1 Will, 35. | * Imp: K. B, 673. L. P. 
v Caf. tenp. Hardw. 352. E. 33. 


ments 
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ments given during the ſeſſion, upon which the 
writs ſhall be brought in, within fourteen days 
after judgment given:. And till the expiration. 
of the time limited for bringing in the writ of 
error, the defendant in error cannot have exe- 
tha, | | 

On a writ of error brought on a judgment in 
the Common-Pleas, or any inferior court, in an 
adverſe ſuit, the record itſelf is ſuppoſed to be 
removed, that it may remain as a precedent and 
evidence of the law in ſimilar caſes*. But in 
the caſe of a fine, the tranſcript only is removed 
from the Common-Pleas ; for a fine is but a 
more ſolemn acknowledgment or contract of the 
parties, and is therefore no memorial of the 
law, and need only be affirmed or vacated: If it 
be affirmed, the contract ſtands as it was; if va- 
cated, the juſtices of the King's-Bench may ſend 
for the fine itſelf, and reverſe it; or they may 
ſend a writ to the treaſurer and chamberlain, to. 
take it off the file: Beſides, ſhould the record 
itſelf be removed, and the fine affirmed, it could 


Com. Rep. 420, 21. 20. 1 Hen, VII. 20, 
Id. ibid. Bunb. 64, 69. © 1 Salk, 337, 8. 341- 
2 Bac, Abr. 202, F. N. B. 


Li's 0". ape 


1122 ; OF ERROR, 


not be engroſſed, for want of a Chirographer, in 
the King's-Bench*., This diſtinction however is 
not attended to in practice: for on all writs of 
error returnable in the King's-Bench *, as well as 
in the Exchequer-chamber', or Houſe of 
Lords *, it is uſual to ſend only a tranſcript of 
record, and not the record itſelf, 

In an inferior court, on a writ of error-return- 
able in the King's-Bench, the plaintiff in error, 
upon ſervice of the rule to certify the record, 
ſhould beſpeak the tranſcript of the proper offi- 
cer below; and carry the ſame into the office of 
figner of the writs of the King's-Bench, (a part 
of whoſe buſineſs is to receive and deliver out 
writs of error and certiorari, &c.) and there file 
it, beſore the ſecond ſeal ; otherwiſe the defend- 
ant in error may apply, and get a certificate from 
the office, that the writ of error is not returned, 
and the tranſcript brought in ; and may there- 
upon apply to the curſitor, for a writ de executione 

judicii, directed to the judges of the court 
below, commanding them that they proceed 


4 2 Bac. Abr. 203, 5s x Hen. VII. 19, 20. 
*R.M. 28 Car. II. C. P. Dyer, 375. Cto. Jac. 341, 
Harris. Prac. C. P. 434. 2. 3 Bulſt. 163, 4 8. C. 


12 Str. 837. T. Raym. 5. 1 
* 
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to execution on the judgment, e 
the writ of error 

In the King $-Bench and Common-Pleas, the 
tranſcript is made by the clerk of the errors, 
who acts as clerk to the chief. juſtice; and in 
order to enable him to make it, the defendane 
in error ſhould leave with him the record, or 
copy of the proceedings; upon which he ſends 
for the tranſcript-money, or a part of it, to the 
plaintiff in error; and if paid, he proceeds to 
make the tranſcript, which is examined with the 
record, by the attorney for the defendant in 
error“. In the King's-Bench, on a writ of er- 


tor to the Exchequer-chamber, if the writ be 


returnable on the firſt return-day of the term, 
the clerk of the errors takes the whole of that 
term to make the tranſcript ;- if on the laſt re- 
turn- day, he takes all the vacation following. 
The tranſcript being made, examined, and paid 
for, is delivered over, with the writ of error and 
return“, by the clerk of the errors of the Com- 


mon 
Fs comp. 345: 3 Salk. 3 1g her 
14 2 arnes, 201 
| Imp, K. B. 673 L. P. E. does not ſeem to be abſolutely 
" 34» 5 neceflary : At leaſt, the court 
* L. P. E. 38. of King's- Bench will not fax 


e it the proceedings, for want of 


zs uſual for the chieſ-juſtice his ſignature, And though 
| the 
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mon-Pleas, to the ſigner of the writs in the 
King's- Bench; or by the clerk of the errors of 
the King's-Bench, to the clerk of the errors in 
the Exchequer-chamber, or his deputy", If a 
writ of error be brought in parliament, on a 
judgment in the King's-Bench, the chief-juſtice 
goes in perſon, attended by the clerk of the 
errors, into the Houſe of Lords, with the record 
itſelf, and a tranſcript, which is examined and left 
there; and then the record is brought back again 
into the King's-Bench, and if the judgment be 
affirmed, that court may proceed on the record 
to grant execution : for if the record itſelf ſhould 
be removed, and judgment affirmed, and the par- 
liament diſſolved, there could not be any pro- 


ceedings thereupon to have execution“. 
On a writ of error from the Common- Pleas, the 


chief-juſtice only certifies the body of the record, 
which is all that remains in his cuſtody ; for ori- 
ginal and judicial writs remain with the cuſtos- re- 
vium, and other officers, and are never certified, 
but where error is aſſigned for want of them*, If 


the writ of error requires the * Imp. K. B. 674. I. 
vecord to be ſent /ub figillo, P. E. 35. | 
yet this is never practiſed. * 2 Bac. Abr. 203. Imp. 
2 Str. 1063, 4. Caſ. temp. K. B. 705. 
Hardw. 344. 8. C. ' ® Cro, Eliz. 84. 
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the record be not certified in due time, the de- 
fendant in error may ſign a noxpros for not cer- 
tifying; but no coſts are allowed thereon” : And 
in the Common-Pleas, he cannot take out exe- 
cution, without a certificate in writing from the 
clerk of the errors, that the plaintiff in error has 
made default, in tranſcribing the record. into the 
King's-Bench “. 

All the proceedings which have been hitherto 
treated of, are in the court below, where the judg- 
ment was given ; but from henceforth they are in 


the court above, to which they are removed. 


When the tranſcript of the record is returned 
and filed, but not before *, the plaintiff in error 
may move to amend the writ of error, or the de- 
fendant in error to quaſb it; or it may abate, or 
be diſcontinued, Of theſe therefore in order. 

Great certainty was formerly required, in mak- 
ing the writ of error agree with the record; for 
as the writ was the ſole authority, by which the 


judges were empowered to act, they could pro- 


ceed only on that record, which the writ or com- 
miſſion authorized them to examine; nor could 


»2 T. K. 17. AT 
31. 1 LA. Raym. 329. 
\R. T.& M, 28 cr. I. any 
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any deſects therein be amended, before the 5 Ges. l. 
c. 13. becauſe by the former ſtatutes of amend- 
ment, the judges were only enabled to amend in 
affirmance of the judgment. But now, by the 
above ſtatute, © all writs of error, wherein there 
te ſhall be any variance from the original record, 
* or other defect, may and ſhall be amended, 
© and made agreeable to ſuch. record, by the 
e reſpective courts where ſuch writs of error 
ic ſhall be made returnable,” &c, Upon this ſta- 
tute, it is become the practice to amend: the writ 
of error, as a matter of courſe, without cofls*; 
and it has been amended, by ſtriking out the 
name of one of the plaintiffs in error“: But 
where a writ of error was returnable before the 
giving of the judgment on which it was brought, 
the court on conſideration held this to be ſuch a 
fault, as was not amendable by the ſtatute”, 
The general ground of guaſhing a writ of error 
is ſome fault or deſect therein, that is not amend- 
able by the above ſtatute ; and the er to 


+ 2 Bae. Abr. 200. Can. K. B. 405, 421. 8. C. 


368. Cowp. 425. 2 Blac. Rep. 
t 2 Str. 863, 902. 2 Ld. 1067, 
Raym. 1587. S. C. 2 Str. 807. 2 Ld. Raym. 


v x Str. 683. 2 Str. 892. 1531. 8. C. 2 Str. 891. S. P. 
Fitzgib. 201. 1 Barnard, x 


quaſh 
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quaſh it ought to be made, either to the court 
of Chancery, from whence it iſſues, or to the 
court wherein it is returnable”. Where there 
are ſeveral parties, who are aggrieved by a judg- 
ment, and the writ. of error is brought by ſome 


or one of them only, the court will quaſh it* 


But where one of ſeveral] parties to a judgment, 
who is not aggrieved thereby, joins in bringing 
2 writ of error, we have juſt ſeen, it may be 


\ amended”, by ftriking out his name, and ſtand 


good for the other parties. And it may be 
quaſhed, as to one judgment, upon which it does 
not lie, and ſtand good for another, upon which 
it is properly brought. Coſts are payable in 
all caſes, on quaſhing a writ of error, even 
though none were recoverable in the original 
attion*; it being declared by ſtatute , that 
“upon the quaſhing any writ of error, for va- 
te riante from the original record, or other de- 
* fect, the defendant in error ſhall recover againſt 
e the plaintiff his coſts, as he ſhould have had if 


Doug. 350. Lil. Ent. 225, 290. 8. C. 
* Ante, 1081. * 1 Str. 262. 
Y Ante, 1126. d 4 Ann. c. 16. Ff 25. and 


* 1 Ld, Raym. 328. 1 ſee 2 Str. 834. Caf. emp. 
Salk. 89, 404. 7 Mod. 3. Hardw, 137. 
5 Mod. 397. Carth. 447+ 


| 
te the 
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« the judgment had been affirmed, and to be 

© recovered in the ſame manner: which coſts 
include thoſe of quaſhing the writ of error ©, But 
where the defendant in error enters continuances 
on the original judgment, to defeat the- writ of 
error, the plaintiff is not liable to en on 
quaſhing it“. 

A writ of error may chats by the act of God, 
the act of law, or the act of the party, If the 
plaintiff in error die, before errors aſſigned, the 
writ abates; and the defendant in error may 
thereupon ſue out a /cire facias quare executioem 
non, to revive the judgment, againſt the executors 
or adminiſtrators of the plaintiff in error *. But 
if the plaintiff in error die, after errors aſſigned, 

it doe not abate the writ ©: In ſuch caſe, the de- 
© fendant having joined in error, may proceed to 
get the judgment affirmed, if not erroneous ; but 
muſt then revive it, againſt the executors or admi- 
niſtrators of the plaintiff in error . And a vit of 


error does in no caſe abate, by the death of the 


defendant in error, whether it happen before or 
after errors aſſigned : If it happen 12 and the 


218 Ld. Raym, 1403. 1 Barnes, 270. | 
Str. 606. 8 Mod. 316. 8. C. 2 Cromp. 401, 2. 
41 Str. 139, 2 Str. 834. ; 


- 


plaintiff . 
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plaintiff will not aſſign errors, the executors or 
adminiſtrators of the defendant in error may have 
a ſcire factas quare executionem non, in order to 
compel him*; or if it happen after, they muſt 
proceed as if the defendant in error were living, 
till judgment be affirmed, and then revive by 
ſcire facias, but cannot take out execution pending 
the writ of error“: And in order to compel 
the executors or adminiſtrators to join in error, 
the plaintiff may ſue out a ſcire facias ad au- 
diendum errores againſt them *, either generally or 
by name . If there be ſeveral plaintiff in error, 
the death of one of them abates the writ*; 
but if there be ſeveral defendants in error, and 
one of them die, it is otherwiſe, for they are 
not named in the writ!: In the latter caſe, the 
death being ſuggeſted on the roll“, the writ of 
error proceeds againſt the ſurvivors. By the 


death of the chief-juſtice, before he has made 
. | 
f Yelv. 112, 13. 1 Vent. * VYelv. 208, 9. 1 Salk. 
34. 1 Salk. 264. Barnes, 261. Carth. 236. 8. C. 1 
432. L. P. E. 114. Ld. Raym. 244. 1 Salk. 
L. P. E. 114. a N | 
d Yelv. 112, 13. 1 Sid, * Godb. 66, 68. 1 Ld. 
419. 1 Vent. 34+ 1 Salk. Raym. 439. 1 Salk. 264. 
264. 1 Ld, Raym. 439. 8. S. C. » 
C. Id. 71, 1295. 8. P. m Lil. Ent. 217. 
! 2 Bulſt. 230, 31. 


or 
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or ſigned his return, the writ of error * 
ineffectualꝰ; and the deſendant in error, by leave 
of the court, may take out EXECUTION *; but if 
the return be ſigned in his life-time, it may be 
made afterwards? ; and though it be neither 
made nor ſigned, yet if the defendant in error 
take out execution, without leave of the court, 
it is riregular . 

It was formerly holden, FU a writ of error in 
the Houſe of Lords abated by the diſſolution 
of parliament", or even by the prorogetion of 
it*; but afterwards the lords declared, that a 
| writ of error ſhould not determine by the proroga- 
tion of parliament* ; and at length it was order- 


ed, that upon a diſſolution, all appeals and writs | 


of error ſhould continue, and be proceeded on in 

Pat quo, as they ſtood at the diſſolution of the 

laſt parliargent *. If a writ of error be brought 

in the Exchequer-chamber, and that being diſ- 

continued, another be brought in parliament, 
| | 


» 1 Keb. 658, 686. | Vent. 31. 18id. 413. 
Barnes, 201. Prac. Reg. S. C. 1 Vent. 266. 

C. P. 198. S. C. t 1 Lev. 165. 2 Lev. 93. 
P 1 Sid, 268, | 1 Mod, 106. S. C. 1 Vent. 

- 4 Barnes, 201. Prac. Reg. 266. S. P. 

C. P. 195. S. C. u T. Raym. 363. Com. Dig. 


r Cro. Jac. 342. 2 Bulſt. tit. Parliament, P. 2, but ice 
163. 8. C. T. Raym. 5, 1 Vent. 266, 2 Cromp. 391 


this 
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this ſecond writ is a ſuperſedeas of execution; but 
if a writ of error be brought in parliament, and 
tbate, and the plaintiff bring a ſecond, this is no 
ſuper/edeas, becauſe it is in the ſame court”, 
Bankruptcy is no abatement of a writ of error : 
therefore, where the defendant in error becomes | 
bankrupt, his aſſignees cannot ſue out a ſcire . 
facias in their own names, to compel an aſſign- 
nent of errors, but ſhould proceed in the bank- 
upt's name till judgment”, But the writ of 


es 
ve 

if 
be 
er 
or 
t, 


of ror abates, by the marriage of a feme-plaintiff in 
a eror*; And where, to a ſerre facias quare executio- 
. n non, the plaintiff in error pleaded in abate- 
_ ment, that the defendant in error was married, 
its bee the judgment, and before the iſſuing of the 
in tire ſacias, the defendant moved to quaſh her 
he on wric, which was granted without coſts”. 
he [f the writ of error be not quaſhed or abated, 
i te plaintiff in error may, after the record is 


certified, forthwith proceed to aſſign his errors. 
And it was formerly holden, that after the record 


ws certified, the plaintiff in error muſt have aſ- 


"1 Vent, 100. 1 Mod. x 2 Str. 880, 1015. 
br, 7 1 Str. 638, 


"iT.R, 463- | 
Vor. II. Mm ſigned 


1132 OF FRROR; | 
ſigned his errors, and ſued out a ſcire facias ad 
audiendim errores, to bring in the defendant in 
error, the ſame term, or the term next after the 
record was certified, otherwiſe the whole matter 
was diſcontinued : Butit has been ſince deter. 
mined, that if the plaintiff i in error lie Rill, after 
a writ of error brought, and do not aflign error, 
this is no diſcontinuance of the writ of error'; 
though i it is otherwiſe, if he make default, after 

errors aſſigned, 


, 
« wi, 


If the plaintiff in error will not proceed, 
the record is certified, the defendant, in order it 
compel him, ſhould ſue out a writ of ſeire faci 
quare executionem non in the King's-Bench, : 
cept on a writ of error coram nobis, or by th 
plaintiff to reverſe his own Judgment z and in the 
Exchequer-chamber, he ſhould give a rule fort! 
plaintiff to alledge diminution, or chat the 
cord is not duly certified or tranſcribed. - 

In the King's-Bench, we may remember”, 
the parties have no day in court given to eitle 


.*F.,N. B. 20. > Ante, 1034s 
* 3 Salk. 145. 


t in 
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of them, on the removal of the record by writ 
of error, the defendant in error hath no other 
my of compelling the plaintiff to aſſign his errors, 
than by ſuing out a writ of /cire facias quare exe- 


cutionem non, &c.*; and if, upon ſuch writ, the 
plaintiff in error do not aſſign errors, but ſuffer | 


jodgment to paſs by default upon ſcire feci, or 
two nibils, no errors afterwards aſſigned ſhall pre- 
vent execution. 


The ſcire facias quare executionem non is a 


judicial writ, iſſuing out of the court of King't- 
Bench, where the record is ſuppoſed to be; and 
the intent of it is, to bring in the plaintiff in 
error to aſſign his errors: Therefore, where a ſcire 
facias was prayed by one of ſeveral defendants in 
ettor, the fault was holden to be cured by the 
plaintiff's coming in upon it, and aſſigning his 
errors*, This writ may iſſue immediately after 
the record is certified, though before the rule for 
certifying it is expired?” and ſhould be directed 
to the ſheriff of the county in which the action 


was laid, In point of form, it purſues the judg- - 


ment of the Common-Pleas, the record and pro- 
ceedings whereof ate ſtated to have been brought, 


© Godb. 68. 2 Leon, to7.. 3 Bur. 1791, 2. 
1Catth. 40, 41, 2 T. R. 1. 
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for certain cauſes of error, into the King's- 
Bench* :- And it ſhould be made returnable on 
a general return-day, or day certain, according 
to the nature of the proceedings; if by original. 
writ, on a general return-day, ubicunque*, &c. 
but if by Bill, or attachment of privilege, on 2 
day certain, at Weſtminſter . If the tranſcript be 
brought in by the eſſoign-day of the term, the 
ſeire facias may bear teſte on the laſt day of the 
preceding term; or if brought in within the 
term, on the firſt day of that term“: And if there 
be only one writ, there ſhould be fifteen days be- 
tween the teſte and return, by original; or if 
there be two writs, between the teſte of the firſt, 


caſe cannot iſſue, before the return of the former 
writ; and ought to be teſted, by original, on the 
quarto die poſt of the return of that writ, or by 
bill, on the very return- day“. A ſcire facias in 
error need not lie four days in the office, as a ſtin 
Facias againſt bail muſt*, g 


* Append. Chap, XLIII. 4 2 Cromp. 345, 6. Iap. 
> 2 Leon. 107, and ſee 6 13 Cromp. 246. 21 
_— 86. 3 Salk, 320, m 2 Salk. 699. 2 

i z Str. 694. 2 Ld, Raym, 683. 
1417+ S. C. 13 Zur. 1723. 4004 2439 
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On the return-day of the /cire facias, if ſcire 
ſeci be returned, or of the alias writ, if there be 
two nibils, the defendant in error muſt give a 
rule to appear*, with the clerk of the rules, 
which expires in four days excluſive . Within 
that time, the plaintiff in error might formerly 
have appeared, and pleaded to the ſcire factas, in 
this as in other caſes* ; and there was an old rule, 
that if the party pleaded to the ſcire facias, and 
it went againſt him, execution might be ſued 
out, but that the writ of error ſhould go on not- 
vithſtanding*. Afterwards, the court, in con- 


ſderation of the delay ariſing from this practice, 


eſtabliſhed it as a ſtanding rule for the future, 
that if upon the return of the ſcire facias, the 
plaintiff aſſigned his errors, then all farther pro- 
ceedings ſhould be ſtayed upon it; but where he 
choſe to ſtand out upon pleadings to the ſcire 
facias, execution ſhould go, if it were adjudged 
z2inſt him. From this time, the court appear 
to have diſcountenanced pleadings upon the ſcire 
facias, and in ſome inſtances to have ſet them 


* Append, Che. XLIII. 41. 3 Salk. 145. 1 Str. 638. 
(0]. r 1 Str. 391. 

? 2 Cromp. 347. Id. ibid. 

i Yelv. 6, 7. Carth, 40, . 
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aſide*. At preſent, the /cire farias is conſidered 
merely as a means of compelling an aſſignment 
of errors; and it ſeems to be the praQtice non, 
to admit of no plea thereto, by the plaintiff in 
error”, If errors are aſſigned, before the ex- 
Piration of the rule to appear to the ſcire facia, 
all farther proceedings upon it are ſtayed of 
courſe ; but if the plaintiff do not aſſign his 
errors, and give a copy of them to the defend. 
| ant's attorney in error, before the time allowed by 
the rule on the ire facias is expired, the attor- 
ney for the defendant in error may enter judgment 
on the ſcire facias, and take out execution there- 
on: but the writ of error ſtill remains in-force; and 
the defendant in error can have no caſts, unleſs, 
he give a rule for the plaintiff to aſſign errors”. 
Diminution is either of the body of the record, 
or of its out-branches, as of the original-wnt, 
warrant of attorney, &c. If the judges of the 0 
Common-Pleas, or other judges, upon a-writ of 
error, do not certify all the record, the party that 
ſues the writ of error may alledge diminution of 


e x Str. 679. 2 Ld. Raym. * 2 Cromp. 348. 
1414+ 8. C. and ſee 3 Bur, % 2 Bac. Abr. 216. andſce Bi 3. 
1792. 1 T. R. 463. 2 Cromp. 347. " 
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the record, and pray a writ to the juſtices, who 
certified the record before, to certify the whole 
of it* But it is a rule, that a man cannot al- 
ledge diminution, contrary to the record which is 
certified z as if, on a writ of error, it be certified 
that the judgment was, that the defendant ſhould 
be in miſericordid, the defendant i in error cannot 
ledge for diminution, that the record is quod ca- 
piatur, becauſe this is contrary to the record eer- 
tified! : And, except in Wales and the counties- 
palatine ©, diminution cannot be alledged, upon 
writ of error brought on a judgment in any in- 
; ferior court *, | 

The rule to alledge diminution is an eight- 
day rule, given by the clerk of the errors in the 
Exchequer-chamber *; and if the writ of error 
be returnable the firſt day of term, the plaintiff 
in error is to tranſcribe the ſame term, alledge 
dimiaution the term following, aſſign errors the 
next term, and argue them the fourth term: but 
if the defendant in error, inſtead of ſerving the 
rule to tranſcribe at the return of the writ, ne- 
ele& it for a term or two, the plaintiff muſt 

* 2 Bac. Abr. 204.. F. N. 266. in marg. 14. 270. 
B. 25. a, and ſee Cro. Eliza. * 1 Sid. 40. 1 Salk. 266. 
155, 281. „Imp. K. B. 675. Ap- 


7 1 Rol. Abr. 764, . = Ns SLUT. [Pl. 
* 1 $1d. 147, 364. 1 Salk. 
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- tranſcribe in that term in which the rule is ſerved, 
alledge diminution the ſame term, a ign errors 
the term following, and argue them the third 

tetm*. A copy of the rule to alledge diminu- 
tion being made, and ſerved on the attorney for 
the plaintiff in error, it is incumbent on him to 
alledge diminution, within the eight days allowed 
by the rule; and if he neglect to do fo, the clerk 
of the errors, on being applied to, with an affi- 
davit of the ſervice of a copy of the rule, will 
fign a nonpros, and tax the defendant in error his 
coſts ; but unleſs an affidavit be made, he uſually 
ſends to the attorney for the plaintiff in error, and 
if diminution be not alledged by the next morn- 
ing, he will then ſign the nonpros of courſe, and 
n the coſts“. 

The next ſtep to be taken by the defendant in 
error, is to give a rule for the plaintiff /o afign 
errors; which i is the firſt proceeding on a writ of 
error coram nobis, and may be given imme- 
diately after the allowance and natice of the writ 
of error: It is alſo the firſt proceeding after the 
tranſcript is brought in, on a writ of error by the 
plaintiff, to reverſe his own judgment“. In tac 


* "0 Li ©. Be Be +4, B. 734: L. P. E. 78. 
Imp. K. B. 675. 73 Bur, 1771» 
2 Cromp. 394. Imp. K. 5 
: | King's- 
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King's-Bench, this is a four-day rule, give 
the maſter, on the expiration of the rule to 
pear to the ſcire facias ; and after being en 
with the clerk of the rules, a copy of it ſhould/be 
made, and ſerved on the attorney for the plaintiff 
in error *, A e 

In the Exchequer- chamber, if the ꝑlaintiff in 
error alledge diminution, the rule to aſſigu errors 
is given the next term, with the clerk of the 
errors, in like manner as the rule to alledge di- 
minution, and expires in &ight days after ſer. 
vieel. On a writ of error returnable in parlia- 
ment, when the tranſcript is brought in, a peer 
moves the houſe, without any previous proceed- 
ing, for a day to be given the plaintiff in error to 
aſſign his errors, which is ordered accordingly ; 
and ought to be done, within eight days aſter the 


£6 T. R. 367, and ſee 2 
Str. 917. In the caſe of 
Sambridge v. Houfley, in Error, 
2T.R. 17. it was holden, that 
the rule to aſſign errors might 
be given, at the fame time as 
the rule to appear to the ire 
facias ; but according to this 
determination, the rule to aſ- 
ſign errors, which expires in 
four days inc laſ ve, would 


have expired before the rule 
to appear to the Aire facias, 
which, we have ſeen, does not 
expire till four days exclufve> 
ante, 1135. and therefore the 
practice was altered as above. 

* Imp. K. B. 703, 4. 2 
Cromp. 350. 

| Imp. K. B. 675. Append. 
Chap, XLIII. [I. 
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bringing in of the writ of error, with the recordi, 
Within the time limited by the rule ot order to 
aſſign errors, if they are not aſſigned, the deſend- 
ant in error may ſign a xonpros, and is entitled to 
coſts. 


An aſſignment of errors is in nature of a decla- 
ration * ; and is either of errors in fa#, or errors 
in law. The former conſiſt of matters of fa&, 
not appearing on the face of the record, which, 
if true, prove the judgment to have been errone- 
ous ; as that the defendant in the original action, 
being under age, appeared by attorney ; that a 
feme-plaintiff or defendant was under coverture, 
at the time of commencing the action; or that a 
ſole-plaintiff or defendant died before verdict, or 
interlocutory judgment: But the defendant in 
ejeftiment is not allowed to aſſign for error, the 
death of the nominal plaintiff ®, An aſſignment 
of errors in fact ſhould conclude with a verifica- 
tion“; and in aſſigning the death of the defend- 
ant in error, the aſſignment ought not to con- 


j Ordo Dem. Proc. die Jen. Sid 93. T. Raym. 69. S. C. 


13 Dec. 1661. N where it was aſſigned for er · 
* 2 Bac. Abr. 216. n 
1 Append, Chap. XLIII. 1 Bor. 410. Carth. 367. 
IR]. but ſee Yelv, 58. contra. 
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clude in the common way, but by praying a 
ſire facias ad eudiendum errores, againſt the exe- 
cutor or adminiſtrator of the defendant in error ; 
and if the ſberiff return that he is alive, then he 
may come in and plead in nullo f erratum; or. 
his attorney may appear for him, and ſay that he 
is alive“: but if the ſheriff return, that he has 
warned the executor or adminiſtrator, that will be 
a ſufficient ground for the court * and 
examine the errors ?, 

Errors in lato are common or ſpecial. The 
common errors are, that the declaration is inſuf- 
ficient in law, to maintain the action; and that 
the judgment was given for the plaintiff, inſtead 
of the deſendantꝰ, or vice verſd: Special errors 
are the want of an original-writ *, bill, or war- 
rant of attorney; or other matter, appearing 
on the face of the record, which ſhews the judg- 
ment to have been erroneous. The plaintiff 
may aſſign ſeveral errors in law, but only one 
error in fat *; and he cannot aſſign error in fact 


® 1 Sid. 93. T. Raym. [S]. 

59. S. C. "16 [Th _ 
” Carth, 339. F. N. B. 20. 
« Append. Chap. XLIII. 
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and error. in Jaw together, for theſe are diſtin 
things, and require different trials*, It is 
alfo ſettled, that nothing can be aſſigned for 
error, which contradicts the record *, or was for 
the advantage of the party aſſigning it“; or that 
is aided by appearance, or not being taken ad- 
vantage of in due time“ Where there are ſeve- 
ral defendants in error, they muſt join in aſſign- 
ing errors *, unleſs ſome of them have been ſum- 
moned and ſevered : And where the aſſignment 
has been merely calculated for delay, the court 
have in ſome inſtances ſet it aſide . The affign- 
ment of errors is engroſſed on treble- penny 
ſtamped paper, and ſigned by counſelꝰ: in the 
King's-Bench, it is delivered. to the defendant's 
attorney“; in the Exchequer-chamber, and 
Houſe of Lords, it is #/:d with the clerk of the 
errors, or clerk in parliament. 

If. the plaintiff aſſign for error the want of an 
original-writ, bill, or warrant of attorney, &c. 


2 2 Bac. Abr. 217. 2 Ld, Blac. 267, 299. 

Raym, 883. 1 Str. 439. * 2 Bac. Abr. 217. Imp. 
n 2 Bac. Abr. 218. 1 Str, K. B. 676. p 

684. 2 Ld. Raym. 1414. 7 1 Str. 141, 545. 2 Str, 

8. C. 1 Wilſ. 85. 8. P. 899. Lil. Ent. 228. in marg« 
v 2 Bac. Abr. 220. 1 Str. 7 Imp. K. B. 6. 75 6. 

Ms” - | * 14. 635. 

2 Bac, Abr. 221. 2H, d 17. 676, 
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or that it is bad in point of law, he ſhould regu- 
larly take out a certiorari, to verify his errors: for 
it is a rule, that judgment cannot be reverſed, 
for want of an original-writ, bill, or warrant of 
attorney, nor for any ſuppoſed error or deſect 
therein, without a certiorari®. The error in 
ſuch caſe, unleſs confeſſed, is not conſidered to 
be completely aſſigned, until it appear, by the 
return to the certiorari, that it is well founded ©: 
And it is ſaid, that the plaintiff in error cannot 
till then bring in the defendant, to plead to the 
errors. Alſo, by the courſe of the King's: 
Bench, if diminution be alledged, errors cannot 
be entered, till the certiorari returned, and the 
rules to plead are out. | | 
A certiorari is a judicial writ*, Suing out of 
the court where the writ of error is depending, 
and directed to the judge or officer who has the 
cuſtody of the writ, - or other matter to be certi- 
fied ; as to the cuſtos-brevium, for certifying an 
original-writ *, or to the chief-juſtice, for certi- 


© 9 Edw. IV. 34. b. I 7 Ld. Raym. 1037. 
Rol. Abr. 764. 2 Ld. Raym. f1 Keb. 211. 
1398, 1441. Caſ. temp. © Barnes, 12, 
Hardw, 118, 19. > Append. Chap. XLII, 
Com. Rep. 115. [U], 
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fying a bill, or warrant of attorney“, &c. This 
writ. is teſted in the name of the chief. juſtice of 
the King's-Bench, when it iſſues out of that 
court; or when it iſſues out of the Exchequer. 
chamber, in the name of the chief-juſtice of the 
court of Common-Pleas *; and ought not to beit 
teſte, before the aſſignment of errors. The writ 
of certiorari being ſigned and ſealed *, ſhould be 
delivered to the judge or officer to whom it is 
directed; and is made returnable immediatt, or 
without delay *. It has been doubted, whether 
the court have power to amend this writ®. 
When a certiorari is prayed, the defendant ih 
error may either come in gratis, and confeſs the 
want of an original, &c. by pleading in null et 
trratum , or a releafe*, which renders it un- 
A | | neceſſary 
1 For certifying bail in the * 2 Str. 819. 2 Ld, Raya. 
original aQion, the admiſ- 1354. S. CO. 
ſion of an infant to ſue by . * Lil. Ent. 555, &c. Imp. 
prochein ami, an imparlance K. B. 680. 
or other continuance, or a Imp. K. B. 679, 685. 
writ of inquiry, the certiorari Lil. Ent. 555, &c. 
is directed to the chief. jaſtice » Barnes, 12. 
in K. B.; but for certifying *? 1 Salk. 267. 2 LI. 
warrants of attorney, or a writ Raym. 1166. 8. C. 2 Str. 
of inquiry, in C. B. it is 907. S. P. 
directed to the cu//os-brevium, 4 1 Salk; 268, 3 Salk. 


Lil. Ent. 555, Kc. 2 Ld. 299. 2 Ld. Raym. 1005. 
Raym, 1476. 1 Will, 85. 6 Mod. 113, 206, 8. _ 
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neceſſary for the plaintiff in error to ſue out a 
certiorari ; or, if there be an original, &c. he 
may go to the maſter of the office, in the King's. 
Bench, and get a rule for the plaintiff in error 
to return his certiorari”: This is a four-day 


rule, given by the maſter, on the back of the 


draft of the ſcire facias quare executionem non ; 
and after being entered with the clerk of the 
rules, a copy of it is ſerved on the plaintiff's 
attorney . In the Houfe of Lords, it is a rule, 
that if the plaintiff in error alledge diminution, 
and pray a certiorari, the 'clerk ſhall enter an 
award thereof accbrdingly; and the plaintiff may, 
before in nullo oft erratum pleaded; ſue forth 
the writ of certibrari in ordinary courſe, without 
ſpecial petition, or motion to the houſe, for the 
ſame ; and if he do nor proſecute ſuch writ, and 
procure it to be returned, within ten days next 


after his plea of diminution put in, then, unleſs. 


he ſhall ſhew good cauſe to the Houſe, for enlarg- 
ing the time for the return of fuch writ, 'he'ſhall 
loſe the benefit of the ſame, and the defendant 


Ld. Raym. 1047. 3 Salk. 267. 2 Ld. Raym. 1156. s. 
214, 6 Mod. 235. Holt, C. Append. Chap. XLIII. 
563. S. C. IVI. 

Com. Rep. 115. 1 Salk, Imp. K. B. 685. 
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in error may proceed, as if no ſuch writ of cer- 


tiorari were awarded, This is the common 
courſe of proceeding : but if the Houſe be ſhortly 
about to riſe, they will, upon petition, of which 
there muſt be two days previous notice, order the 
_ plaintiff in error to return the.writ, of certiorari 


by a ſhort day. 
Within the time allowed to the plaintif id 


error, for the return of the certiorari, he either 


gets it returned, or not: If it be not returned, the 
aſſignment of the want of an original, &c. is of no 
effect; and the defendant in error having entered 
on record a non miſit breve, may, notwithſtand- 
ing ſuch aſſignment, plead in nullo eft er- 
ratum, and proceed to affirm the judgment“. If 
a return be made to the writ of certiorari, it is 
either chat there is, or is not an original writ, 
bill, or warrant of attorney, &c. And as dimi- 
nution cannot be alledged, ſo it is a rule, that a 
matter cannot be returned to the certiorari, con- 
trary to the record”, The return being made, 
is filed in the treaſury of the court, where the de- 
fendant's attorney ſhould ſearch for it“. 


t Ords Dem. Proc. die Ven. Cromp. 374. 
13 Dec. 1661, Y 2 Ld, Raym. 1123, 4+ 
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We have already ſeen*, that the want of an 
original-writ or bill is aided after verdi&, by the 
fatute 18 Eliz. c. 14. but not after judgment 
by default or conſeſſon, or upon demurrer or 
x tiel record. Therefore, if the want of an 
original after verdi& be aſſigned for error, the 
defendant in error may confeſs it, by pleading 
in nullo eff erratum: But if a writ of error be 
brought after a judgment by default, &c. it is 
uſual for the defendant in error, if there be no 
original already ſued out, to preſent a petition to 
the Maſter of the Rolls, praying that the cur- 
ſtor of the county where the venue is laid, may 


be directed to iſſue an original, with a proper re 


turn”, This petition muſt be pre ſented, before the 
defendant in error takes out a rule for the plain - 
tiff to return the certiorari: And an order be- 
ing obtained thereon, a copy of the petition and 
order ſhould be forthwith ſerved on the adverſe 
attorney ; and if he do not in two or three days 
make his election, either to accept the coſts 
in error, or proſecute his writ, the coſts in 
error muſt be tendered him; and if he accept 


thereof, the defendant | in error . immediately. | 
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1148 or ERROR. | 
ſign a nonpros, and after entering a remittitur take 
out execution on the judgment; but if he refuſe 
to accept the coſts, chooſing rather to proſecute 


| his writ of error, the petition and order ſhould be 


delivered | to the curſitor, who will make out the 
original-writ, which muſt be returned by the 
fheriff, and then filed with the cufos brevium". 
The ſame courſe is obſerved, after an amendment 


of the proceedings i in the original action, pend- 
ing a writ of error; upon which the plaintif 


in error may make his clefion, either to accept 


the colts, or proſecute his writ*. 
The plaintiff 1 in error can have but one writ 


of certiorari*®: Therefore, where he took out a 
certiorari of a wrong term, which did not verify 
his error, and afterwards moved for a ſecond 
certiorari, it was denied him; the court ſaying, 
it may be granted to affirm, but not to reverſe 


judgment. But if it be certified, on the plain- 
tiff's writ, that there is no original“, or war- 
rant of attorney ', or one that is bad, or warrants 


not the declaration * t, the defendant. in error way, 


2 L. P. E. 30. 0 Cro. Car. i. 3 
2 14, 31, 32. f Cro. Jac. 277. 1 Salk. 
b Ante, 645, 6. 266. 6 Mod. 274. 8. C. 


© Cro. Jac, 597. 5 1 Rol. Abr. 705 Cro. 
4 2 Str. 765. and ſee Id. Jac. 130, 597. 
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x any time before in nullo of erratum pleaded, 
make a ſuggeſtion that there is an original 
r warrant of attorney, or a good one of a 
ifferent term, or even of the fame term with 
the placita *, and pray a certiorari for certifying 
t; ind if u good GHiginal be betürtäd the coutt 
ill not inquire when it was filed; or if a bad 
aiginal was before certified, they will diſregard 
it, and apply the record to that which is good 
nd will ſupport the judgment. 
In the King's-Bench, as the parties have no 
ky in court after the record is removed, the 
jaintiff in error may, after he has aſſigned his 
Mors, have a ſcire facias ad audiandum errires 
minſt the defendant, who theteupon triay ap- 
jr and plead in nullo oft erratum, ot a re- 
„ &c, But in practice if is uſual for the 
kſendant in error, by conſent, to take notice 
untarily of the aſſignment of errors; which 
maſent is teſtified by his pleading in nulio of 
aum, and then there is no occaſion for a ſtiri 
ias ad audiendum errorts', Whete a /cite 
aan is ſued out, and the defendant does not 


Qs „ 3 3 N W a 


tiff 


| Com. Rep. 118. 1 Salk. * 2 Bac. Abr. 205. F. N. 
7. 2 Ld, Raym. 1476. B. 44 | 
1 Chap. XLII. 1 Carth. 41, 
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appear and join in error, the plaintiff may mon 
to reverſe the judgment, upon producing d 
record of the ſcire facias, with the ſheriff's re 
turn of ſcire feci, and an entry of the defendant 
default, without taking out a rule to join 
error v, and even without moving for a conciliun 
or putting the cauſe in the paper. 

The Exchequer-chamber not having d 
record before them, but only a tranſcript, dt 
not award a ſcire facias ad audiendum err: 
but notice is given to the parties concerned 
And in the Houſe of Lords, the plaintiff mul 
get a peer to move the houſe, that on afligning 
errors, the defendant may appear and make hi 
defence . In error to reverſe a common - reo 


very, there ought to he a ſcire facias againſt f f 
-tertenants, ad audiendum proceſſum et recordun ; 
but to this = can Ds plead a releaſe 0 
errors. 8 
To an aſſignment of errors, the PE ma 
plead or demur. Pleas in error are comme 
or- ſpecial. The common plea, or joinder, 2 0 
is more * called, is in nullo eft erratun . 
1 Str. 144. | 4 1 Leon, 290. 1 Lev, ſh; 
'® 2 Str. 1210. | Carth, 111. 


» x Veat $66 6 Wh 0 a 
? Imp. K. B. 706. Chap, XLIII. [XI. 
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or that there is no error in the record or pro- 
ceedings; which is in the nature of a-demurrer, 
and at once refers the matter of law ariſing 
thereon, to the judgment of the court, + 

If the plaintiff in error aſſign an error in fact, 
and the defendant in error would put in iſſue 
the truth of it, he ought to traverſe or deny the 
fat, and ſo join iſſue thereupon, and not ſay in 
wile oft erratum; for by ſo doing, he would 
knowledge the fact alledged to be true: But 
when an error in fact is aſſigned, if the defend- 
ant would acknowledge the fact to be as al- 
ledged, and yet inſiſt that by law it is not error, 
| he ought to rejoin in nullo-eft erratum*. Hence 
it appears, that if an error in fact be well aſ- 
lgned, in nullo eft erratum is a confeſſion of it; 
for the defendant ought to have joined iſſue 
thereon, ſo as to have it tried by the country: 
But if an error in fact be aſſigned that is not 
aſſignable, or be ill aſſigned, in nullo eſt erratum 
is no confeſſion of it, but ſhall: be taken {oy 
for a demurrer *, 

If error be alledged in the body of the record, 
in nullo eft erratum is a good rejoinder ; for this 
ſhall put the matter in the judgment of the 


* x Rol. Abr. 763, * 2 Bag. 4 Abr. 218. 
WES | court, 
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court, the record being agreed Wü dab 
So if error be alledged in a matter of record, 
which is not of the body of the record, but in a 
collateral thing, as that there is no record of 
reſummons, in nullo eff erratum is a good rejoin- 
der; for if the plaintiff in error do not alledge 
diminution, and thereupon procure a certificate 
from the inferior court, that there is not-any re- 
ſummons, before the rejoinder entered, the aſ- 
fignment is of no effect, but void, inaſmuch as 
this is to be tried by the record itſelf, and no 
dimirtution can be alledged after rejoinder en- 
tered ; and though the defendant confeks the error, 
yet the court ought not to reverſe the judgment, 
till they are ſatisfied of the error by the record 
itſelf”, If the plaintif in error aſſign etror in 
fact and error in law, which we have ſeen cannot 
be aſſigned. together, and the defendant in error 
plead in nullo oft erratum, this is a confeſſion of 
the error in fact, and the judgment muſt be re- 
verſed; for he ſhould have demurred for the 
duplicity, upon which the judgment would have 
been afficmed *, | 


u 1 Rol. Abr. 763. 338, 9. Comb. 321, 8. 0. 
* 14. 764. 9 Edw. IV. 3 2 Ld. Raym, 883. I Str. 
32. b. 439. 


* 2 Bac. Abr. 218. Carth. 
FX | By 
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By pleading in nullo ef erratum, the defendant 
in error admits the record to be perfe&, the 
effect of his plea being, that the record in its 
preſent ſtate is without error? ; and therefore, 
after in nullo e erratum pleaded, neither party 


can alledge diminution, or pray a certiorari . 


But though the parties are bound by their owti 
admiſſion; and that equally ſo as to every part 
of the record, yet no admiſſion of the parties 
can or ought to reſtrain the court from looking 
into the record before them. Hence it is a 
general rule, that at any time pending à writ of 


error, whether before or after errors aſſigned, or 


even after in nullo eft erratum pleaded*, the court 
tx officio may award a certiorari ; and they may 
do this to ſupply a defe& in the body of the re- 
cord (, as well as in its out-branches. 

When the plaintiff aſſigns for error the want 
of an original or warrant of attorney, and the 
defendant comes in gratis, and confeſſes the 
matter aſſigned for error, by pleading in nullo ei 
erratum ©, or a releaſe*, without putting the 


I Salk. 270. 100, S. C. Caf. temp, Hard. 
* 14. 269. 2 Cromp. 378. 118, ig. 

Id. 250, 4 1 Salk. 270 

d Str. 440. © 2 Str. 907. 


© 1 Rol. Abr. 9644 . 1 1 Salk. 268. 2 Id, 
Salk, 269. 2 Ld, Raym. Raym. 1005, 8. C. 
| Nan 4 plaintiff | 
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plaintiff to the neceſſity of fuing out à certiarari, 
to verify his errors, the court, for their own in- 
formation, may award this writ, in order if poſ- 
ſible to ſupport the judgment. And ſo if error 
be aſſigned in the original writ, and upon a cer- 
tiorari granted, an erroneous original be returned, 
upon which in xullo eft erratum is pleaded, and 
after the court grant a ſecond - certiorari for 
another original, and upon this a good original 
is certified, the court will intend this to be the 
original on which the judgment was given, in 
favor of judgments, which ought to be intended 
good, till the contrary is manifeſt :. But though 
the court ex officio will award a certiorari to 
affirm -a judgment, yet they will never award. 
one to reverſe it, or make error *. „ 0.) 
Special pleas to an aflignment of errors contain 
matters in confeſſion and avoidance, as a releaſe 
of errors, or the ſtatute of limitations *, &c. to 
which the plaintiff in error may reply or demur, 
and proceed to trial or argument. A releaſe of 
1 Rol. Abr. 765, granted a certiorari to reverſe 
h x Salk, 269. 2 Str. 765, the judgment, as well as to 
819, 907. Caf. temp. Hardw. afficm it. 
118, 19. but ſee 2 Bac. Abr. .* 2 Bac. Abr. 225. 
205 and the caſes there cited, k Stat, 10 & 11 W. III. 
by which it appears, that for- c. 14, 


merly the court would bave 
nl errors 
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errors contained in a warrant of attorney to con- 
fels a judgment is good, though given beſore 
judgment, provided it be dated in the term of 
which the judgment is entered up!: But where 
there are ſeveral plaintiffs in error, the releaſe of 
one of them ſhall not bar the others®. In 
pleading- a releaſe, the defendant muſt lay a 
venue; but though it be ill pleaded, yet if there 
are no errors, the court will affirm the judg- 
ment *, ' Whete error is brought on a judg- 
ment that the parel ſhall demur, the nonage 
cannot be pleaded. again, for that would be er- 


' ceptio gjuſdem rei, cujus petitur diſſolutio®. 


The plea or joinder in error, &c. is engroſſed 
on treble-penny ſtamped paper, and if common, 
need not be ſigned by counſel®. In the King's- 
Bench, it is delivered to the plaintiff's attorney d: 
In the Exchequer-chamber, or Houſe of Lords, 


it is filed with the clerk of the © errors, or clerk 


in . 


\ 


1 2Str. 1215. * 2 Str. 861. 2 Ld. Reyes. 
® Cro. Eliz. 648, 9. Cro. 1433. S. C. 
Jac. 116, 17. 3 Mod. 135. Imp. K. B. 677, 685. 
" 1Salk. 258. 3 Salk 399. 1 Ante, 599. | 
2 Ld. Raym, 1005, 6Mod. Imp. K. B. 677. 
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Die being joined in error, the proceedings 
are entered of record: And on a writ of error 
coram nobis, they muſt be enteted on the ſame 
roll as the original judgment, or former writ of 
error . On a writ of error from the Common. 
Pleas, the entry is made by the attorney ſor the 
plaintiff in error“, on different rolls, intitled of the 
term the tranſcript is brought in?; and begins 
| with the writ of error and return, after which the 
proceedings in the Common-Pleas are entered, to 
the end of the final-judgrhent ; then follows the 
aſſignment of errors, and if it be of errors in 
fact, the plea and replication, &c. are next en- 
tered, with an award of the venire facias?; or if it 
be of errors in law, there is an entry of the join- 
der, with a continuance by curia advi/ari valt *, 

On an iſſue in ad, the parties may proceed 
to trial, as in common caſes; and after verdict, 
the party for whom it is found, muſt move ta 
put the cauſe in the paper for argument; and 


then, on producing the paſtea, the court will 


give judgment, according to the finding *: Ia 
this caſe, the defendant, as well as the plaintiff, 


' Y Cro, Eliz. 155, 281. 1 Y Append. Chap. XLII. 
Ld. Raym. 15 1. Carth, 369. [VI]. 


8. C. | JI. [Zi. 
Ante, 648. | ,* 1 Str. 627. 
* Imp. K. B. 686. b Imp. K. B. 692, 704. 
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may carry down the cauſe to trial, withour a 
rule for trying it by provi/o ©. 

On an ifſue in /aw, either party may move 
for a concilium in the King's Bench, draw up 
and ſerve the rule, enter the cauſe with the'clerk 
of the papers, and proceed to argument, as on 
demurrer*. Two days previous to the day of 
argument *, copies of the books, or proceedings in 
error, ſhould be delivered, (as on demurrer,) by 
the plaintiff or his attorney, on unſtamped paper, 
to the chief-juſtice and /enzor judge, and by the 
defendant or his attorney, to the other judges* ; 
in which ſhould be inſerted the names of the 
counſel who ſigned the pleadings*, and the ex- 
ceptions intended to be inſiſted upon in argu- 
ment ſhould be marked in the margin*, If 
either party negle& to deliver the books, they 
ought to be delivered by the other; and in that 
caſe, the party neglecting cannot be heard, but 
judgment will of courſe be given againſt him. 
In the Exchequer-chamber, there are no 


more than two return-days in every term; one 


is called the general affirmance-day,. being ap- 


© Imp. K. B. 693. 7 R. E. 18 Car. II. 

4 14. 686. * R. E. 2 Fac. II. 

R. E. 2 Jac. II. (a). 1 R. M. 17 Car. I. Imp. 
K. . 5 cer. I. K. B. 666. 
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pointed by the judges of the Common-Pleas, 
and barons of the Exchequer, to be held a few 
days after the beginning of every term, for the 
general affirmance or reverſal of judgments, the 
other is called the - adjournment-day, which is 
uſually held a day or two before the end of 
every term. On the firſt of theſe days, judg- 
ments are affirmed or reverſed, or writs of error 
nonproſſed; the intent of the latter, is to finiſh 
ſuch matters as were left undone at the former ; 
on which laſt-mentioned day alſo, as well as on 
the firſt, judgments may be affirmed or reverſed, 
or writs, of error nonproſſed, on paying an ad- 
ditional fee to the clerk of the errors, and ſet- 
ting down the cauſe two days before the ad- 
journment-day * 9 

The proceedings in this court are entered 
by the clerk of the errors, who ſets down 
the cauſe, at the inſtance of either party, 
without a motion for a concilium': In making 
the entry, after ſetting forth the writ of error and 
return, and the proceedings in the court of 
King's-Bench, a day is given to the plaintiff to 
aſſign errors; after which, the aſſignment of 
errors, and other ſubſequent proceedings, are 


. P. E. 157, Imp. Imp. K. B. 677, 8. 
K. B. 678. 


entered 
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entered on the return- days they are put in, with 
a ſeparate placita for each day . It is a rule, 
in the Exchequer- chamber, that no copy of error 
and record thereupon be delivered to the juſtices 
or barons, before the attorney for the plaintiff 
in error. ſhall have given ten days notice, to the 
clerk of the errors in the Exchequer-chamber, 
that the error aſſigned in the record is to be 
argued, before the ſaid juſtices and barons, for 
both parties; and that the attorney for the plain- 
tiff ſhall deliver four copies to the juſtices of the 
Common-Pleas, and the attorney for the defend- 


ant ſhall deliver four other copies to the barons 


of the Exchequer, four days before the hearing. 
of the cauſe : To enable the parties to deliver 
theſe copies, a tranſcript of the prongs | 5 
made for them, by the clerk of the errors. 
In the Houſe of Lords, when the defendant 
hath joined in error, the cauſe is fer down, on 
the motion of a peer, to be heard in turn; after 
which, if the houſe is likely to be ſoon up, 
either party may on petition, of which two days 
previous notice hould be given to the other, 


= L. p. E. 175, 0 Ap- K. B. 677. 
pend. Chap. XL. III. A. 2]. © Imp. K, B. 675. 
* R. E. 33 Car. II. Imp. | 
Fr _ have 


be no argument, one of them moves for judg- 
ment of affirmance or reverſal, If the errors he 
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have the cauſe appointed for a ſhort day . And 
when a day is appointed for hearing the cauſe, 
the ſame cannot be altered, bur upon / petition ; 


and no petition can in ſuch caſe be received, un 


leſs two days notice thereof be given to the ad- 
_ verſe party, of which notice oath is to be made 
at the bar of the houſe, Previous to the ar- 
gument, the caſes for both parties muſt be drawn 
up, and ſigned by counſel *; and it is uſual to 

deliver 250 printed copies of it on each ſide, at 


the Parliament-office, ſome of which are given . 


to the lords, and others to the judges *, 
On the day appointed for argument, the 


counſel for the parties are heard, being pre- 


viouſly inſtructed, and furniſhed with copies of 
the paper - books, or printed caſes ; and if there 


argued, one counſel only is heard on each fide, 


in the King's-Bench; the counſel for the plain - 
tiff in error begins, the counſel for the defendant. 


is then heard, and the plaintiff is counſel replies: 


Y Imp. K. B. 706, 19 45. 1698. 
4 Ordo Dom. Proc. die Merc. 6 Imp. K. B. 706. 
22 Dec. 1703. te, 428. 


Or Dom, Proc, dis Mart, 
Ian 
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la the Houſe of Lords, po more chan two coun- 
fel can be heard on each fide *, 


The judgment in error, unleſs the court are 


equally divided in opinion, is to affirm, or to re- 
call or reverſe the former judgment; that the 
plaintiff be barred of his writ of error; or 
that there be a venire facias de novo, The com- 


mon judgment for the defendant in error, 


rhether the errors aſſigned be in fact or in law, 
that the former judgment be affirmed": So 


on a demurrer to an aſſignment of errors, in fact 


and in law, for duplicity, the judgment is guod 
Hrmetur . For error in fact, the judgment 
ls recalled, revacetur * ; and for error in law, it is 
reverſed 7, On a plea of releaſe of errors , or the 


ſtatute of limitations *, found for the defendant, 


the judgment is, that the plaintiff be Zarred of 
his writ of error. It has already been ſhewn, in 
what caſes a venire facias is grantable de nov. 


2 Cromp. 389. e. 
Append. Chap. XLIII,. 1 Show. 50. 1 Str. 127, 
(B. 2]. 683. but ſee Aſt. Ent. 339. 
" Yelv. 58. 2 Ld. Raym. 1 Str. 382. ml. contra. 
$83. 1 Str. 439. | 2 Str. 1055. Cal, temp. 
* 2 Bac. Abr. 230. Hardw. 345. S. C. 
Append. Chap. XLIII. d Aue, 825, 6. 


When 


} 


When the court of King's-Bench are equally 
divided in opinion, upon a writ of error, it ſeems 
there can be no rule for affirming or reverſing 


the judgment, without conſent ; and therefore, 
in the caſe of Thornby v. Fleetwoed ©, the court 
being divided in opinion, a rule was made, with 
the aſſent and at the inſtance of the leſſor of the 
| plaintiff, to expedite the determination of the 
cauſe, in the Houſe of Lords ; whereby i it was 
ordered, that the judgment ſhould be affirmed*. 
But in the Exchequer-chamber, it is the prac- 
tice, upon a diviſion, to affirm the judgment, as 


© 1 Str. 379. te the judges before whom 

Lil. Ent. 524. By the © the cauſe is depending 
Fo 14 Edw, III. it is pro-. '** ſhall proceed to give judg- 
vided, that whereas cauſes ment, parſuant to their di- 
« have been delayed for dif- © reQions.” But there ap- 
« ficulty and diviſion in opi- pear to be no footſteps for 
* nions ; therefore to remedy centuries, of any ſuch ap- 
*«« thedelays occaſioned there- pointment of a prelate, two 
« by, there ſhall in every earls, and two barons; and 
«« parliament be choſen a pre- the court of -King*s-Bench in 
* late, two earls, and two the above caſe, thought it 
% barons, who by good ad- would be improper, ona writ 
vice of others are to give of error from the Common- 
* judgment, or if they can- Pleas, to adjourn the cauſe for 
« not determine it, that then diffienlty into the Exchequer- 
*« the record ſhall be brought chamber, or Houſe of Lords. 
into parliament,. who ſhall 1 Str. 383. 
« make a final accord; and * 


— 
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vas done in the caſe of Deigbton v. Greeville «A 


And ſo is the practice in the Houſe of Lords; 
which depends on their mode of putting the 
queſtion to reverſe the judgment, a oY 
being required to reverſe it*, 

A judgment, when entire, cannot * be 
reverſed in part, and affirmed for the reſidue v. 


Therefore, where A. brought an action on the 
caſe againſt B. for words ſpoken of him, and for 


cauſing him to be indicted, &c. and the jury 
ſound a verdict for the plaintiff as to both, with 
entire damages, yet it being afterwards holden 
that the words were not actionable, the judg- 
ment was reverſed in foto": But if part of 
the words laid be not actionable, and ſeveral da- 
mages are given, it ſeems that judgment ſhall be 
reverſed in part only! . 

Where there are ſeveral dependent judgments, 
and the principal one is reverſed, the other 
cannot be ſupported: As if a man recover in 
lebt upon a judgment, if the firſt judgment be 
reverſed, the ſecond falls to the ground“, 

© 1 Show. 36. mil on Raym. 825. 

* 222. h 2 Bac. Abr. 228. 

fi Str. 383. 11 Str. 188. 


© 2 Bac, Abr. 227. 1 Ld. * 2 Bac. Abr. 229. 
Raym, 255, 6. 2 La. | 
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But the reverſal of the laſt judgment vill not 
affect the firſt: As if a judgment be given 
; againſt executors, in action of debt, and 

after a ſcire facias, ja nen is given againſt 

them, to have execution of their proper 
goods, and a writ of error is brought upon both 
judgments; in this caſe, if the firſt judgment be 
good, and the laſt erroneous, the laſt judgment 
only ſhall be reverſed, and the firſt ſhall ftand', 
So if there be ſeveral diftin& and independent 
judgments, the reverſal of the one ſhall not af. 
fect the other: As in an action of account, if 
jodgtnent be given quod computer, and after au- 
ditors are aſſigned, and upon the account judg- 
ment is given againft the defendant alſo, with d- 
mages and coſts, and after a writ of error is. 
brought upon both judgments, and thereupon 
the laſt judgment only is found to be ertoneous; 
in this caſe, the laſt judgment only ſhall be re- 
verſed, and not the fitft. judgment, but that ſhall 
ſtand in force ; for theſe are two diſtin and per- 
fect judgments, the firſt judgment being idev an- 
Aderatum eſt quod computet, et defendens in miſeri- 
cordid u. So if the Ms conliſt of ſever 


1 2 Bac. Abr. 229. and ſee 15 8. C. 
28tr. 1055. Caſ. temp. Hardy, * Bac. Abr. 226.9. 
ans 
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Jiftin&t and independent parts, it may be reverſed 
25 to one part only; as for coſts alone", or da- 


mages in ſcire facias ®, or for damages and 


coſts in a qui tam action?. 

If judgment be given againſt the defendant, 
and he bring a writ of error, upon which the 
judgment is reverſed, the judgment ſhall only 
be quod judicium reverſetur ; for the writ of 
error is brought only to be eaſed and diſcharged 


from that judgment. But if judgment be given 
zainſt-the plaintiff, and he bring a writ of error, 


the judgment ſhall not only be reverſed, if er- 


roneous, but the court ſhall alſo give ſuch judg-. 


ment as the court below ſhould have given; for 
the writ of error is to revive the firſt cauſe of 
lion, and to recover what he ought to bave 
recovered by the firſt ſuit, wherein an erroneous 
judgment was given “. If judgment be given 
for the plaintiff on one count in a declaration, 
and a diſtin& judgment for the defendant on an- 
other, and the defendant bring a writ of error to 
reverſe the judgment on the firſt count, the court 


of error cannot examine the legality of the 


Lil. Ent. 233. 1 Str. 188, 42 Bac. Abr. 230. x 

*2 Str. 808. 2 Ld. Raym. Salk. 262, 401. 4 Mod. 76. 
1532.8, C. S. C. 4 Bur. 2156. 

7 4 Bur. 2018. : 


0 0 2 judgment | 
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judgment on the ſecond count, no error being 
aſſigned on that part of the record i. 

Where a judgment againſt the plaintiff is re- 
verſed, on a writ of error brought in the King's- 
Bench, that court, having the record before 
them, may in all caſes give ſuch a judgment as 
the court below ſhould have given, and.if ne- 
ceſſary, may award a writ of inquiry to aſſeſs the 
damages. And ſo where a judgment is given 
| againſt the plaintiff in the King's-Bench, on a 
ſpecial verdif?, by which the damages are aſſeſſed, 
the Exchequer-chamber or Houſe of Lords may, 
in caſe of reverſal, give a new and complete 
judgment, for the plaintiff to recover thoſe da- 
mages. But where the damages are not al- 
ſeſſed, as when judgment is given on demurrer, 
the Exchequer-chamber or Houſe of Lords, not 
having the record before them, but only a tran- 
ſcript, cannot give a new and complete judg- 
ment, but only an interlocutory judgment guod 
recuperet ; and the tranſcript being remitted, the 
court of King's-Bench will award a writ o in- 


or ERROR. 


quiry, and 14 70 final judgment. 


r 6 T. R. 200, 


5 1 Salk. 403. 1Ld. Raym. 


9, 10. Carth. 319. 


Skin. 


4+ 8. C. 
8. C. 


5⁴ 
t Cro. Jac. 200. Yelv. 75 · 


Wben 


fi 


F 
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When the judgment is affirmed, or writ 
of error nonproſſed, the defendant in error is en- 
titled to damages and coſts, by the 3 Hen. VII. 
c. 10. & 19 Hen. VII. c. 20. By the former. 
of theſe ſtatutes, reciting that writs of error were 
often brought for delay, it is enacted, © that if 
« any defendant or tenant, againſt whom judg- 
ment is given, or any other that ſhall be boynd 
« by the ſaid judgment, ſue, before execution 
« hade, any writ of error to reverſe any ſuch 
« judgment, in delay of execution, that then, if 
the ſame judgment be affirmed, or the writ of 


error be diſcontinued in default of the party, 


« or the plaintiff in error be nonſvited therein, 
« the perſon or perfons, againſt whom the writ 
« of error is ſued, ſhall recover his coſts and 
« damages, for his delay and wrongful vexation 
« in the ſame, by diſcretion of the juſtice” be- 
e fore whom the writ of error is ſued,” The latter 
of the aboye ſtatutes recites the former, and that 
it had not been put in force, and enacts, © that 
« it ſhall be thenceforth duly put in execution.“ 


* Cro. Jac.636, Gitb,C.P, uſe of, inſtead of the court, 
98" 44 there being no court of error 


The word jaſtice, in the confiſting of only one judge. 


fingular number, is here made Doug, 561. u. 5. | 
1003 Upon 
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Upon theſe ſtatutes it has been holden, that 
damages and cofts are recoverable in error, for 
the delay of execution, rages. none were 
recoverable in the original action“: And where 
an executor brought error on a er aſtet 
a devaſtavit, the court held that he ought to pay 
coſts on affirmance *, * 

| On a writ of error returnable in the King $- 
Bench, that court, on motion, will order the 
"maſter to compute intereſt on the ſum recovered, 
by way of damages, from the day of ſigning final- 
judgment below, down to the time of affirmance, 
and that the ſame be added to the coſts taxed 
for the plaintiff in the original action 7. But in 
debt on recognizance, againſt bail in error in tie 
Exchequer-chamber, the bail are not liable to 
pay intereſt, between the time of the original 
judgment and affirmance; "though they are 
liable for intereſt” after affirmance*, In the 


ö , 910 


V Dyer, 77. Cro. Eliz. 617. 2 Str. 977. 

659. 5 Co. 101. S. C. Cro. Doug. 752. n. 3. and ſee 
Car. 145. 1 Str. 262. 2 Str. 2 Str. 931. 2 Bur. 1096, 7. 
1084. but fee Cro. Car. 425. i Blac. Rep. 267, 8. S. C. 
1 Lev. 146. 1 Vent. 38, 2 T. R. 79. | 
166. 4 Mod. 245. Carth, * + Bur. 2127. 2 FT. R. 
261. S. C. Jemb, contra. 58. 
d Exchequer- 


* 
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Exchequer-chamber, the courſe js for the olfi- 
cer to ſettle the colts, unleſs any particular di. 
rection be given by the court; and in taxing 


them, he allows double the money out of pocket, 


or thereabouts, but adds no intereſt, as a matter 
of courſe *; though it is ſaid, that the court of 
Exchequer-chamber, on motion, will order in- 
tereſt to be added, in like manner as the King's- 
Bench®. In the court holden before the Lord 


Chancellor and treaſurer and judges, (under the 


31 Edw. III.) for examining erroneous judg- 
ments in the Exchequer, the practice is to give 
intereſt, from the day of ſigning judgment, 
to the day of affirming it there; computed ac- 
cording to the current, not- according to the 
ſtrictly legal rate of intereſt *, In the Houſe of 
Lords, they give ſometimes very large, lome- 
times very ſmall coſts, in their diſcretion, ac- 
cording to the nature of the caſe, and the reaſon - 
ableneſs or unreaſonableneſs of litigating the 


judgment of the court below*: And in order 


to mitigate coſts, the plaintiff will ſometimes 
withdraw his error s. 55 
By the 13 Car. II. ſt. 2. c. 2. F 10. if the 


judgment be affirmed after verdi#, the s- | 


* 2 Bur, as.” © z/Bur. 1096, 
o Imp, K. B. 677. 4 14. ibid. 
| „ tiff 
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tiff ſhall pay to the defendant in error his donbl- 
coſts: And, by the 8 & 9 . III. c. 11. 5 2. 
te if at any time after judgment given for the 47. 
te fendant, in any action, plaint or ſuit, in any 
& court of record, the plaintiff or demandant 
ce ſhall ſue any writ or writs of error, to annul 
ce the ſaid judgment, and the ſaid judgment 
«© ſhall be afterwards affirmed, the writ of error 
<« diſcontinued, or the plaintiff be nonſuit there- 
t in, the defendant in error ſhall have judgment 
te to recover his coſts, againſt the plaintiff or 
c“ demandant, and. have execution for the ſame, 
tte by capias ad ſatisfaciendum, fieri facias, or 
ce elegit,” But none of the before · mentioned 
| ſtatutes give coſts upon the rever/al of a judg- 
ment*; and therefore when a judgment is re- 
yerſed, each party muſt pay his own coſts, 


— —— — —’—0 


After affirmance, or nonpros for not aſſigning 
errors, the defendant in error having taxed his 
coſts, for which purpoſe he muſt wait four days 
excluſive after affirmance in the Exchequer- 

' chamber *, may take out execution for the ſum 
recovered in the original action, as well as the 


© 1 Str. 617, | _— Imp, K.B, 677, 8. 
: damages 
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damages and coſts in error, or for theſe alone, 


by Heri ſacias t, againſt the goods and chattels of 


the plaintiff in error; by elegit, againſt his goods 
and a moiety of his lands; or by capias ad ſatiſ- 
faciendum *, againſt his perſon. | 

An execution, being founded on the record, 
muſt iſſue out of the court where the record is'; 
and therefore where the judgment is affirmed on 
a writ of error coram nobis, or from the Com- 
mon-Pleas or an inferior court, returnable in the 
King's-Bench*, the record remaining there, or 
being ſuppoſed to be removed thither,. the exe- 
cution may iſſue immediately out of that court. 
But where a judgment is affirmed in the Ex- 
chequer-chamber', or Houſe of Lords“, to 
which a tranſcript only is removed, it is neceſ- 
fary that the tranſcript ſhould be remitted to the 
King's-Bench, where the record is, and out of 
which the execution muſt iſſue, before the iſ- 
ſuing thereof, or at leaſt before it is return» 
able. 


5 Append. Chap. XLIII. 1 Palm. 186, 7. Append. 


[D. 2]. Chap. XLIII. [F. 2]. 
b Id. [E. 2}. ; m Cowp. 843. Append, 
i Ante, 928. Chap. XLIII. [G. 2]. 
* Cowp. 843. Imp. K. B. 677. 


Where | 
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Where a writ of error determines in the Ex- 
chequer- chamber, by abatement or diſcontinu- 
ance, the judgment is not again in this court, till 
there be a remittitur entered; for without a re. 
mittitur, it cannot appear to this court, but that 
he writ of error is-{till pending in the Exchequer. 
chamberꝰ; and therefore in ſuch caſe, it is uſual 
for the party ſucceeding in the original action to 
move the court, on an affidavit of the fact, for 
leave to enter a remittitur, and take out execu- 
tion 7. So if the plaintiff recover a judgment 
againſt two defendants in this court, and one of 
them bring a writ of error in the Exchequer- 
chamber, the plaintiff oannot charge the other 
defendant in execution, till the record be remit- | 
ted; notwithſtanding the writ of error might 
have been quaſhed immediately, becauſe not 
brought by both the defendants *, 

The execution ſhould be directed to the ſheriff 
of the county where the venue was laid in the 
original action; or if it iſſue into any other 
county, ſhould be made a feſtatum: and it 
muſt be returnable, according to the nature of 


© 1 Salk. 261, 319. 114. 369, 70. 
Ray m. 244 8. C. 22 T. R. 737 
P 1 Salk. 265. 1 Cromp. Imp. K. B. 697 · 


5 the 


OF ERROR, 1173 
the former proceedings; if by Bill, on a day- 
certain at Weſtminſter, or if by original, on a ge- 
neral return- day, ubicungue, &c. 

If judgment be rever/ed, the party ſhall be 
reſtored to all that he has loſt, by occaſion of the 
judgment*, and a writ of reſtitution ſhall be 
awarded, Where the plaintiff has execution, 
and the money is levied and paid, and the judg. 
ment is afterwards reverſed, there, becauſe it ap- 
pears on the record that the money is paid, the 
party, we have ſeen*, ſhall have reſtitution, 
without a ſcire facias, for there is a certainty of 
what was loſt ; otherwiſe where it was levied, but 
not paid; for there muſt then be a ſcire facias, 
ſuggeſting the matter of fact, viz. the ſum 
levied ®, &c, 

If a man recover 1 and have execu- 
tion by fiers facies, and upon the fieri facias the 
ſheriff ſell to a ſtranger a term for years, and 
after the judgment is reverſed, the party ſhall 
be reſtored only to the money for which the 
term was ſold, and not to the term itſelf; be- 


* Cro, Jac. 698. Chap. XLIH. [H. 2]. - Lil. 
© Ante, 955. ; Ent. 641, 650. 
% 2 Salk. 588, Append, 


cauſe 
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cauſe the ſheriff has ſold it, by command of 
the writ of feri facias", But if a man recover 
damages in a writ of covenant againſt B, and 
have an elegit of his chattels and a moiety 
of his lands, and the ſheriff upon this writ 
deliver a leaſe for years, of the value of gol. to 
him that recovered, per rationabile pretium et 
extentum, babendum as his own term, in full ſatiſ- 
faction of 50. part of the ſum recovered, and 
after B. reverſe the judgment, he ſhall be re- 
ſtored to the ſame term, and not to the value; 
ſor though the ſheriff might have ſold the term 
upon this writ, yet here is no ſale to a ſtranger, 
but a delivery of the term to the party that re- 
covered, by way of extent, without any ſale, and 
therefore the owner ſhall be reſtoredꝰ. And 
for the ſame. reaſon, if perſonal goods were 
delivered to the party, per rationabile pretium 
et extentum, upon the reverſal of the judgment, 
the owner ſhall be reſtored to the goods them · 
ſelves*, 512 


* 


2 Bac. Abr. 231. 21 Rol. Abr. 778. 3 
* I. 232. Cro. Jac. 246. Bac. Abr. 232. 
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BEFORE ve conclude, it may be proper to 
ſay a few words of the writ of fal/e-judgment, on 
account of the affinity it bears to a writ of 
error. 

Tux writ of falſe- judgment is an original- 
writ, iſſuing out of Chancery, and lies where an 
erroneous judgment is given, in a court not of 
record, in which the ſuitors are judges?. This 
writ may be ſued by any one againſt whom judg- 
ment is given, his heir, executor or adminiſtra- 
tor; or by any one who has ſuſtained damage, 
though the other defendants do not join, as-they 
ought to do in error*: And if the writ be brought 
vpon a judgment in the ſheriff 's Court, it is in 
nature of a recordari *; or if upon a judgment 
in another court, not of record, it is in nature 
of an accedas ad curiam ®. 

If there be no ſuitors, by whom the plaint 
may be certified, there ſhall not be a writ of 
falſe-judgment; as in a copyhold-court, in which, 
upon an erroneous proceeding, the copyholder | 


F. N. B. 18. © lt. 2]. 
s Moor, 854. d F, N, B. 18. 
* Append. Chap. XLII. 


muſt | 
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muſt ſue to the lord by petition *, And 
by the ſtatute 34 Geo. III. c. 58. © no execution 
ee ſhall be ſtayed or delayed, upon or by any 
ce writ of falſe-judgment, or ſuperſedeas thereon, 
te for the reverſing of any judgment in any in- 
ce ferior court, within the county-palatine of 
cc Lancaſter, where the debt or damages are un- 
« der ten pounds, unleſs the perſon or perſons in 
ce whoſe name or names ſuch writ of falfe-judg- 
« ment ſhall be brought, with two ſufficient 
te ſureties, ſuch as the court wherein the judg- 
« ment is given ſhall allow of, ſhall firſt be 
ec bound unto the party for whom ſuch judgment 
< js given, by recognizance to be acknowledged 
e in the ſame court, in double the ſum adjudged 
te to be recovered by the former judgment, to 
« proſecute the ſaid writ of. falſe-judgment with 
« effect; and alſo to ſatisfy and pay, (if the ſaid 
te judgment be affirmed, or the writ of falſe- 


« judgment be not proceeded in, ) all and ſingu- 


« Jar the debt, damages and coſts adjudged, and 
se all coſts and ng to 1 awarded for the 
= delaying of execution. 


3X + * Hos ſtatute 19 Geo. III. e. 70. 
© This proviſion ſeems to Ante, 873, 4. 
| have bern taken from the 


A writ 
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A writ of falſe- judgment is made out by 
the curfitor ; and ought to be ſerved in court, 
or if the lord refuſe to hold his court, a diffriwr 
gas tenere curiam goes againſt him“: And, ex» 
cept where bail is required, it is a ſuper/edeas of 
execution, from the time of ſervice *. The ſheriff 
is not bound to pay attention to this writ, without 
being paid for the return of it*, 

Upon the return of the writ, when the whole 
record is certified, and not before, the plaintiff. 
ſhall aſſign his errors*: And if the defendant 
have day given by the roll, the plaintiff may aſ- 
ſign errors, without a ſcire facias againſt him'. 
To compel a joinder in error, the plaintiff may 
have a ſcire facias ad audiendum errores * ; or he 
may ſerve a rule, as on a writ of <error*: And 
upon two ſcire facias's ad audiendum errores 
awarded, and nibils returned, or ſcire feci and 
default made, the judgment ſhall be reverſed l. 


When the parties are-once in court, the ſub- 
ſequent proceedings in falſe- judgment are the 


fame as in error“: And if a writ of falſe-judg- 


4 6 Hen. VII. 16.2. IF. N. B. 18. 
Id. 15. b. * 2 Cromp. 406. 
Barnes, 199. 1 14. ibid. 
8F.N.B. 18. : = Id. ibid, 

® 2 Cromp. 406. | 


ment 
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ment abate, or the plaintiff therein be nonſuited, 
. the defendant ſhall have a ſcire facias quare exe- 
ceutionem non. On a writ of falſe- judgment, 
no coſts are in general recoverable ; and it is 
therefore but ſeldom adviſable to have recourſe 
to this remedy. 5 


n F, N. B. 18. 
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bringing in the body. 168. 
6 4 a r fm 


A 


INDEX 


nf ‚ . wm RQ. m ö 
for ſetting afide proceedings, againſt the ſheriff. 172. | 
ſaying proceedings, — error, 449: | K 
leave to enter up judgment, on an old watrant of at- 


pleading elfury... my 


making ſubmiſſion to arbizration,/ 4. zuls of 2 
attachment, for not Perlbormisg award.-749. 3 
leave to enter up judgment, and take out execution, 

my... | after an award. 750. 
ſetting afide award. J „ eee 
trials at bar, 756. 
new op he 815. F 

y jurymen, not received, 8 10. ; 
additional cn. wy 985. | . 441? 
leave to iſſue a' ir: p upon an old judgment. 
40% (C) 1031, 2, 
rule to anſwer matters of. 257, 4 . 
AFFIRM ANCE-Day, in the ———— 1157. 
AGENTS, 
ſervice of clerkſhip to. 240. 
acting for unqualified perſons. 252, 3. 
employment of, and how conſidered. 254. 
bills, __ n bs.» 
not nece to . 
AGREEMENT: cr gag 
delivering copy of. 925. P, 
to ſlay © my 8 
execution. 475. 8 
not to bring a writ of erer. 2008, 9. 1079. 
ATEL and BESAIEL, damages on writs of. 791. 0 | 
ALIAS, writs of. dee tit,» mes, Exroution, — and 
43 20045 ' Gtire Facial. 


£ 
* 


ALIEN. bill, diſcharge of bail on. 152 r 
enemy, plea of, 6 . 
ALLOCATUR, 403. 909. py why © 
2 * Pp 3 ALLOW- 


INDE X. 
ALLOWANCT, to priſoners on the lords“ act. 933, 4. jm 


of writ of error. 1099. 
AMBASSADORS. 54. 
AMENDMENTS, 405, 408. | | 

at common law; 631, 2. 639, 40. 668. | 
whilſt proceedings are in paper. 632, 639, &c. 
in penal actions. 640, 41. 5 
of declarations; 353. 633, 4» 5. 
in venue, 5 19. 633. () 
be fore plea. 634. 5 
after plea, 14. 635. 
in abatement. 633. 
of nul tiel record. Id. 
ſecond term. Ia. 634. 
verdict. 6333. 
againſt a priſoper, Id. (v 
in penal actions. 640, 41. 
by adding a count. 6335 4. | 
alledging new right of aQion, 634+ 
colts, &c. Id. 635. x 
time to plead after. 392. 635. 
rule to plead. 398. 635. | 
of notice to declaration in ejectment. 410, 
rules of court. 426. 
particulars of demand, or ſet- off. 510. 
pleas, replications, &c, 405. 408. 635. 
by withdrawing replication, and replying de novo. 636, 
after demurrer or joinder. 637. 
argument, I. | 5 : 
by withdrawing demurrer, and pleading or replying 
by ſtatute ; 631. | 7 
when proceedings are entered on record. 641. 668, 9. 
ſtatutes of, what: 641, 2. | 
do not extend to criminal caſes, or penal _ 7 
| | 34 51 
require ſomething to amend by. 642. 
after error; 644. 

when, where, and how made. Id. 645. 

of proceedings in inferior courts, 645» 

colts on, 645, 6. 3 | 
of original writ, 291, 2, 642. 


D. 


ann 


AMENDMENTS, 
of meſne proceſs. 38. 52. 291, 2. 641. 
bill. 642. 
memorandum. 1 
declaration and * Vide fagra. 
writ of inquiry, 484. 
nifi prius roll. 643. 
jury proceſs, 830, &c. A 
often. 643. 794. 804, f. 
ſpecial verdict. 643. $00. 
caſe. 802. 
judgment. 22 860, 61. 
execution. . 759. 643. 979. 1047. 
docket, or it of committiturs. 220. 
eire facias. 1063. 
writs of error, 1125, &c, 
certiorari. 1144. 
not actually made, on the 16 & 17 Cor, II, c; 8. 835, 
AMERCEMENT, 
pro falſo clamore, 788, 889. 
AMOVEAS MANUS, 313. 
ANCESTOR and HEIR. See tit. Heir. 
ANCLENT-DEMESNE. 549. 
ANNUITY, | 
actions of; 3. 
not within the ſtatute of limitations. 19. 
proceſs in. 277. 
declaration i in. 337. 
judgment in. 1036. 
ſcire facias for ſubſequent arrears, 1022, 1035, 
motion to ſet aſide; 410. 1008. 
by whom made, 412, 


when che court will order the deeds, &c, to be cancelled. 
413. 461. 


in what caſes they will not interſere. 413, 14. 
bond, ſtaying proceedings on. 454, 5. 
motion for leave to take out execution. 1036. 
Hire facias, when neceſſary for ſublequent arrears, 4d. 
APPEAL. 264. 
APPEARANCE, 
in perſon. 111. ; SE 
by attorney. 1d. 124. 232, 3. 277. 309. 
prochein amy. 1 6 | 
guardian. 1d, - . 
Pp4 : APPEAR- 


APPEARANCE, SS 
of the defendant, 
what. 119, 
different from bail. 77. 
voluntary, or com 12 14 
bx original; 45. 277, 
with whom, and * entered. 120, 
upon the capias, &c. 123. 
common or ſpecial, 120. 
to reverſe an outlawry. 309. 
in ſcire facias. See tit, Scire Facias, 
r 45: 
APPOINTMENT, by the Mafter, 
to tax coſls, on a rule to bring money into eourt. . 
vo Fray 607. | 
nominate a ſpecial jury. 713. 5 
attendance on. 922, 3. 
ARBITRATION, 
ſubmiſſion to; 
where a cauſe is depending: 731, 
by rule of court, 14, 732, 3. 745. 
order of ni prius. * | 
where no cauſe is depenc 8: 731 , 2 


by agreement of parties; Id 
in writing. 732. | 
oy 14 1d. 734. 
ubmiſſions are within 40 10 III. 
8. 15. 734 5 
intent of that act. 733, 4 


upon incloſure-afts, 232. 

in what manner, and by whom made. 735. 

how far a ſtay of proceedings. 736. | 
when and how determined, or revoked. M. 737. 
conſequences of revoking. 737. 4 
Fre witneſſes, appointments &c. 1d. 738. 
chooſing umpire. 73 


enlarging time for Takin a 
— and rule for, when e 7. 


award ; 739. 
general — of; Is. 
certainty. 4. 


AR 


J. 


IN D E X. 


ARBITRATION, 


_— final, . 


coſts on: See tit. Coffs, 
taxing, 742, 
enforcing 3 ; | 
by action: 743» 4- 
where the award is not made within the limited 
n time. 1d. 
attachmen 28575 
in what of ap ranted. 746, 7. 
for coſts of the reference. 746. 
EE. a foreign attachment in London. Me: 
Wen. Kc. 745. 


krupts. 746. 
ſeme · coverts. 


747 
- executors and aomiaifirators, 1. 
on copy of award, 745. 
makiog ſubmiſſion. a rule of court: 468. 739. 
745+ 
affidavit for, 745. 


demand of money, &c. 748. 
by whom and how made, Id. 
ſervice of copy of rule, and award, &. Id. 749- 


motion and rule for,' when and how made, 403. 


749+ 
affidavit in ſup of. 
quaker's —— nd 
what may be ſhewn for cauſe agaioſt attachment, 
753 
by ſigning Judgment, and taking out execution : 2 
750. 9 
motion for leave, 750. 
affidavit. 1d. 


ſetting aſide award: Id. 


by what means, 1d, 
grounds of: 1d, 


for an improper 
on an incloſure-aR, 1g, 


751. 


motion for, and when made, 408, 418. 752, 3. 


affidavit, 


ey . 574. 2. 


in error, in debt on bond for performance of award. 
8 ARGU 


I DEX. 


ARGUMENT, of demurrers. See tit. Demurrers. . 
| writs of error. 1160, 
ARRAY, challenging. See tit. Jury, 
ARREST, 
at common law. 5 3. 
by ſtatute, J. 
privileges from 
of the Royal Family. 24. 
ſervants of the King's houſehold, Id. 54. 
ambaſſadors, and their domeſtic ſervants. 54. 
peers and peereſſes, and their ſervants. 56 Bo 
members of the Houſe of Commons. 57. 
| convocation, and their ſervants, 
f corporations aggregate. Ia. 
hundredors. Id. * 
attornies and officers of the court. 1d. 
executors and adminiſtrators, 59. 
married women. 60. 
parties to the ſuit, and their witneſſes, 61, 87. 
how taken advantage of. 62. 
previous to, and on the ſtatute 12 Geo. 1. c. 29. 63, 
caſes provided for by the above ſtatute, 65. 
of inſane perſons, Id. : 
in Wales. 66, 
counties-palatine, Id. 
when allowed of courſe. Id. 
in trover. II. 67, | 
when not allowed, without ſpecial order, 67. 
in · debt on ſtatute, Id. 68. 7 — 57 
judgment. 85, Ke. 
recognizance of bail. 68, 1017. 
bail or replevin bond. 1d, 
upon an award, 96. *' . p 
for what ſum ; 2 | 
in debt on bond, for payment of money, 68, 9. 
| pertormance of covenants, &c. 69. 
where there have been mutual dealings. 1d, 
affidavit in ſupport of. See tit, Afidawits. 
privileges from, by ſubſequent ſtatutes ; 
of ſeamen. 76. 
ſoldiers, 8. 
baukrupts, 80, > | 
A inſolvent-debtors, and fugitives: 82. 


"ARREST, 


281. 


IN D E X. 


ARREST), | 
not allowed twice, for the ſame cauſe. 83. 
exceptions to this rule. Id. 84. 


after a _ 8 
di — 85. 


fuperſedeas. Id. 
in what places: 87. 
of clergymen, 88. 
at what time. 1d, 
how made. 92. 94. 
by whom. 92, 3. 
when. 94. 
where: /d. 
within a liberty. 94. 
by what authority. 92, 3, 4+ 
conſequences of, gg. 
upon the exigi facias. 298. 
capias utlagatum, 300. 
ARREST of JUDGMENT, 
grouod and mode of taking advantage of. $18, 19. 
motion in, when and how made, 835. 
not allowed, after judgment on demurrer, $19. | 
nor for any thing that is aided or 14. 
coſts on. See tit. Coffs. 
limitation of actions after. 17. 
ARTICLES of clerkſhip. See tit. Attornies. 
ASPORTAVIT, coſts on. 879, 80. 
ASSAULT and BATTERY, 
actions for; 8. 
limitation of, 16. 
declaration in 356. 
colts in. See tit, Coffs, 
ASSETS in futuro. See tit, Executors and Adminiſtrators. 
CO of errors, See tit. Error, 
SSIZE, damages in. 790, 91. 
ASSUMPSIT, 8 Cane | | 
actions of; 3, 4. 10, 11. 274 0 
limitation of. 16. 19, &c, 
arreſt in, 67. . 
declaration in. 339, &Cc. | . | 
ſtaying proceedings, on payment of debt ard coſts, 451. 


particulars of demand. in, 507, 8. 


ASSUMP- 


aſſeſing damages in, without a writ of inquiry. 485, 6. 


I - © % - 
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1 
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ASSUMPSIT, 


in actions of; 
bringing money into court in. 508, 9. 540. 
pleas in. 568, 9. 
damages in, when ſome defendants are acquitted. » 795. 


coſts in. See tit. 


ASSURANCE. See tit, Pali of Inſurance. 
ATTACHMENT, ' n 


of 4 23» 31, 260, 266. 
of g 
by bill, in treſpaſs. 33. 


original, 278. wy 
of the perſon ; 
againſt Peers, &c, 
when it lies. 722 
when not. 56. 7, 8, 7 20 
D aolers, &c. on lords? act. 108. 
K 2 the writ. 16; 
* net returning 163. „170. 40 . 
| bringing in the body. e 


non- payment of money. 59 0 
to whom directed. 69, 70. o 
may be moved for, the laſt; day of terms 170. 4%. 
proceedings thereon, 70. Fs i 
againſt'attornies ; ; : 
fornot performingundertakings, 100, 1. 126. 271403. 
delivering up deeds, &c. 286. 
practifing in another's name, without his en- 
: { ſent. 253. 


r 


general miſbehaviour. 237. 403. 
proceedings thereon, 258. 
againſt the parties to the ſuit ; 
for non-payment of coſts: 
when it lies. 403. 4.23 908, . 
when not. 457. 546. 8. 
abſolute in the firſt inſtance. 403. gog. 
may be moved for, the laſk day of term. 417. 903. 
- for non-payment of compoſition- money, M a penal 
4 action. 472. 
: not performing an award. See tit. Ann. 
1 other perſons; 
. 1 words of ee or its 


7 


Wes 7 Wa TE Fo ATTACH 


® 


CH- 


ATTAINF, 


NRX 


\TTACHMENT, 


againſt other perſons ; g 
for a. reſcue. 109, 10. 402, 
how returnable. 110. 170. 


- * 


diſobedience to a Alben, or other proteſs. 41+ 


183, Kc. 402, 3. 722, 3- 


motions and affidavits for, how entitled, 416. 
may be executed on a Sender. 89. 6 
not bailable. 97. 258. | 


AINDER, 
of treaſon or felony, plea of. 5 8 


writ of: $08, 
when it lies. 437, $. + 
ATTORNIES and OFFICERS of the court; 
what. 232. 
admiſſion of: 23 3. 14. 
previous qualifications ; 
articles of 234. 
© affidavit of execution. 235, 6. 
ſtamp· duty on. 237, 8. 
reſtrictions. 239. 
ſervice ; 
in general, 240. 
to an agent, 1. 
= of death, &e. 241. 
— to be admitted. 242. 
ervice. 2 43: 
payment of duty. Idi. 
examination. 233. 244» 5. 
oath or affirmation. 244- 
inrolment. 245. 
entry of naine and lace of thods. bk * 
certificate of admiſſion and mrolment. 248. 
may de admitted of different courts, 250, 1. 


2 * 4+ 


riſoner in cuſtody on, how charged, 202, 3. 


8 iſe in the names of other atrornies, 251, . 
not to ſuffer unqualified perſons to, uſe. their hames, 


and agents, their relation-confidered. 254. 
PR a ; : 6 . 
to ſue by attachment o 
be ſued hy bill, 1. Ve 
nat to er 58. 260. 


1. | 253, N 


4 
* 


| 7 a} a 2a © 
ATTORNIES and OFFICERS of the court; 


privileges of; 
not to pay for copies of the pleadings. 270. 
iſſue- money. 661, | 
with regard to the venue. 260. 475, 6. 
trials at bar. 260. 757. 
offices, 260, 1. 
when not allowed. 261. 
as againſt each other. 262. 
waiver of. 262, 3. 8 
mode of proceeding by attachment of privilege; 3i. 
ESA what. 266, 
how ſued out. 267. 
arreſt thereon. 268, 
time for declaring, 1d. 
by bill; 23. 31, 2. 
Br what. = 
its commencement. 337. 
concluſion. 269. 365. 
when and how filed. — 
declaration. 1d. 
je | * | TY oe pleading. 1d. 270. 
ea of privilege by. 59. (1) 246. 556. 
Ailabilides en LAN TIN 
| cannot be bail, or leſſee in ejectment, &c. 140. 264- 
a juſtice of the peace. 264, 5. 
commiſſioner of the land-tax, 265. 


| incapable of proſecuting actions, when in priſon. 265. 


appearance by; 111, 12. 232, 3. 

BK without warrant, 112. 437. 

* vm ga 112. 

cannot be changed, without leave. 113. 1008. 
dying. 1, ; p 
warrant of, See tit, Warrant of Attorney. . 
when neceſſary to be preſent, on executing warrant of at- 
ya i + 461, &c, a 

undertaking to appear; 4 


in bailable actions. 100, 1. 
on common proceſs. 124. 
to reverſe an outlawry. 303. : 
general duties of. 254. | "Up 
compellable to deliver up deeds, &c. on payment of — 
| ATTOR- 


— * = — = 


265. 
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ATTORNIES and OFFICERS of the court; 
conſequences of miſconduct of; 
action ſor damages. 256. 859. | 
payment of coſts, 257. . C 
attachment. 256,.7. 403. 
ſtriking off the roll. 258, 9. 
may be ſtruck off the roll, at their own inſtance. 259. 
re- admitted. Id. 
coſts of, how taxed. See tit. Cotes. 
recovered. 14. 
ATTORNMENT. 59. 821. 
AVERMENT, See tit. Declaration. 
writ of. 279, 80. 
AUDITA-QUERELA, 59. 648. 1010. 1048. 1071. 1075, 6. 
AUTER-ACTION Pendent, plea of. 559. 
AWARD. See tit. Arbitration, * 


BAIL, 5. 
cannot be . on an attachment for contempt. 97. 
258. 
; indictment for * ; 


96. 


how far liable. 159. 

execution againſt. 4. 

when and how hinged 3 

dy death. 159, 60 
bankruptcy. 160. 
render. Id. 

io the action; 
common or ſpecial, 121, 
hiſtory of. 47. 
governed by the arreſt. 122. 
neceſſary to be filed, for ſupporting the 3 


121. 195» 


common; 59. 67. 75. 85. 121. 195. 222. 224. 
5 in what caſes formerly accepted. 59. 
when and how filed, by the defendant, 122. 
by the defendant's attorney. 123, 4. 
by the plaintiff, according to the ſtatute. 12 4. 
will not entitle a third perſon to declare by the 
bye. 326. 
BAIL, 


- 


, 


= = 6 O'S 4 


BAIL, 
common 
when LEP how filed by the defendant s 
nunc pro tunc. 125. 
penalty for not filing it. 123. (i) 
ſpecial ; 65. 126. 227. 
by whom put in. 126, 7. 
when. 127. 
before whom. 1d. : 
recognizance of, See tit. Beere 
3 a commiſſioner, x vg 
abſolute or de bene ge. 
origin of, de bene 1 % 
notice of; 1 32 
after the bail. bond is ſorfeited. 158. 
exception to; 133, 4. 
when neceſlary, * 7 the ſheriff, 165, 6. 
notice of —_— 134. 165. 
time allowed to ad and j 7. 135+ 
further time. 141, 2. | 
adding. 135. 
notice of juſtification ; 1 a6. 
affidavit of ſervice of. 137, 8. 
- Juſtifying ; 137. 406. 
in perſon, or by affidavit, 137 
need not juſtify, to render. 145, 6. 
grounds of oppoſing. 138, &c. 
aſſuming feigned names. 138, 9. 
perſonating others. 139. 
rule of allowance. 142. ' 
where the defendant is a priſoner, 143. 
upon a habeas corpus : 186. | 
when and how' put in, excepted to, 110 
187. 


upon an attachment of privilege, 268. 
exigi facias. 298. 300, 1. 


reverſing an outlawry. 309, 10. 
how far liable; 1 


upon a cepi corpus. 1 30. 135: 143. 
habeas corpus, 188, 9. 
may take their principal at any time. 80, 81. bay 


6 | ' BAIL 


* 


INDEX 


BAIL, 
Tak and how diſch 
by declaring for a iFereat cauſe of aftion, or in a 
different county, 15 1, 2. 1014. 
render: 1355 6. 142. 
at what time it may be made. 3 1018. 
4+ 1073, 
in what caſes it may be pleaded.-148. my 
notice of. 150. 
affidavit of ſervice. Ia. 
entry in the marſhal's book. 15 1. 
of an exoneretur on the bail- piece. 150. 
152, 3 


by death or bankruptcy of the defendant, &c. 151, 2. 


1073, 
reference to arbitration. 1014. 
on removing & cauſe from an inferior court, 179, 80. 
proceedings againſt ; 
by action of debt. 438. 1016. 1018. 
ſeire facias. Id. and ſee tit. Scire Facias, 
ſtaying, pending error. 438, Ec. 442, 3+ 
execution againſt, in ſcire facias. 1077, 
error by. 1080. 
certiorari for, how directed. 1144. (i) 
in error; 
in what caſes required: 
at common law. 1103. 
* ſtatute ; 


ae by default, &c. 1105. 


1110. 
| in dower and ejectment. 1111. 
x againſt executors and adminiſtrators. 
8 | 1113. 
on a writ of error coram nobis. 1114. 

when, where, and how put in. 1115, 16. 
recognizance of. See tit. Recognizance. 
cannot render, nor are diſcharged * 117,18. 
notice of. 1118. 
exception to, and rule for better bail. 7. 
— and tory 14. * 1 
conſequence tting in N „I. 111 
BAIL. Ver BY Tn Ait. 


IN D E X. 


BAIL, 
in-error ; 
proceedings againſt ;. | 
by action of debt. 438. 1021. 
Feire facias, Id. and ſee tit. Scire F. aciar, 
not liable for intereſt on affirmance. 1168, 


BAIL-BOND, 


form of. 98. 
when od, though the condition vary from the writ. gg, 


void, conſequence of. 161. 
aſſignment of; 
in what caſes taken, and in what not. 154. 
at what time it may be taken. 156. 
by whom made, 157. 
action on, muſt be brought in the ſame court, 2. * 
9. if within the ſtat. 8 & 9. V. III. c. 11. 6. 8. 482. Bal 
- ſetting aſide proceedings on, for i irregularity. 157, 8, 
ſtaying them on terms : 158, 9. 406. 452+ 
motion for. 406. (J 
upon a capias utlagatum, 301, 2. 
pleadings in actions on. 97, 8. 574+ 


BAILIF FS, in fee; 93. 
| common. Id. 
ſpecial. Id. 161, 
of a liberty: 94. 108. BAR 
proceedings againſt, for a falſe return. 165. . 
not bringing in the body. I, 

| BAIL-PIECE, . 

| common. 123. 125. 224, 5 
ſpecial: 129. 130, 31. h 
When tranſmitted, 131. - 
filed, upon an acceptance of the bail, 133+ le 
for want of an exception. 1 34- oe 


. 


| after juſtification. 142, 3» 
on a Pabeas corpus, 187, &c. 
exoneretur on. 150, &c. 


BALLOTING-ACT. 705, 6. 771, 2. ks 
BANK-Notes, cannot be taken in execution, 934+ er 
books of, air. 512. mi 
3 1 
actions by aſſignees of. 8, 9. 13, 14. 337 EENEI 
aſſidavit of de > aW. 


t, by albgnee | 72. ? BANK 


INDE X 


BANKRUPT, | 2 
how far privileged from arreſt, 81, 2. 
future effects of, how far liable. 1042. 
uncertificated, cannot be bail. 140. 

required to give — for coſts, 446. 
bail of, how diſcharged. 149, 50. 152- 1072+ 
ſet-off in actions by or againſt aſſignees of. 583, 4. 
liable to coſts, for falſe pleading. 81, 2. 
not liable to attachment, for not performing award. 746. 
in what caſes the aſſignees may proceed to judgment, 
and execution, in his name, 844. 1051, 2. 
judgments againſt, how affected by bankruptcy. 847, 8. 
executions againſt. 940, 41. 
ſcire facias by, as executor or adminiſtrator, 1057. 
for aſſignees of, when neceſſary. 1051, 2. 
32 WWHANKRUPTCY, 
plea of, in the defendant, need not be ſigned or filed. 599. 
one of ſeveral defendants. 611. | 
plaintiff, after the laſt continuance. 764. 

before affirmance, no diſcharge of bail in error. 1118. 

in what caſes an abatement of a writ of error. 1131. 

JAR, Pleas in. See tit. Pleas and Plaading. 

trials at, See tit. Trials, 

ſubſtantially bad, not cured by verdiQ. 822. 

3ARON and FEME, 

ations by or againſt, 10, 

limitation of, 17. 
arreſt of, upon meſne proceſs. 60. - 
proceſs of execution. Id. 6t, 

ſervice of $ On. 92. 

warrant of attorney by or to a feme covert. 461. 466, 7. 

ſet off in actions by or againſt. 583. 

whether liable to attachment, for not performing an award. 

747» 
when the wife's goods may be taken, on an execution 
againſt the huſband. 941. 

ſcire facias by or againſt. 1049, &c. 1057. g 

error by, 1680. 1084. 1140. 

marriage of feme, in what caſes an abatement of a writ 

of error. 1131. 
e 
| -upon-T weed, 527, 656. 760, 61. 768. 
pon- 5 Gan. - BILL, 


ANK- 


BILL : | 
in treſpaſs. 31. 2. 316. (3) : 
againſt priſonets, in the actual or n T of the 
EY mar 31, 2. 194, 

when ens, and when not. 196. p * 


BILL of Coſts. 


BILLS of Exceptions, 


INDE xX. 


how far conſidered as the commencement of the ſuit, 

ky v5, W's Ii. 

againſt priſoners, in the actual cuſtody of the marſhal 

| x 23. I, 2. 200 

2. If neceſſary againſt priſoners in the fea cuſtod) 

| | of the ſhetiff, &c. 208 
apainſt attorfiies, &c. 23. 80 2. 260, 26 . | 

members of the Houſe of Commons. 24. 31,3 


ON 314.318 
unprivileged perſons, 315. (6) 

amendments of, or by. 19. 353. 642. 
want of, aided by verdict. 827, 8. 147: 

ertor, after judgment by default, &c. 2. Ca 

how aſſigned, 1141. | 
tertiorari for. 1143, 4. 

8 thereon, I 144, 5 · 
ee tit. Coffs. - 

Middleſex. See tit, Procgſi. 
Particulars. See tit. Particulars, 


what, and how they ariſe. 776. 7. 
rounds of. 5 | a 
in what caſes allowable, and in what not. Id. 778. 78: 


muſt be tendefed at the trial. 779. 
forms of, 780, 81. y” | 


ſealing. 779, 80. cap 
proceedings on; | 
writ of error, 782. CAR 
do confeſs or deny ſeal. 1. 
judgment. Ii. | 
BILLS of Exchange and Promiſſory Notes, CAS 


ſtaying proceedings on. 451. 
— * dat a writ of inquiry. 485, 
evidence of, on execution of inquiry. 494 
delivering copies of. 58. 
venue cannot be changed, in actions on. 521. 
cannot de ſe; off, if indorſed after bankruptcy, 5805 L 


INDE X. 


BILLS of Exchange and Promiſſory Notes, 
demand and refuſal by acceptor, muſt be laid in action 


againſt indorſer. 821. 
the BLACK-ACT. 282. 284. 
194.88 3ON A-NOTABILIA. 521. 
BOOKS. See tit. In/de&ing Books, &c. 
(uit, BOT TOMREE-BOND, action on; 
Id. aſſeſſing damages in, without a writ of inquiry. 486. 


rſhal bail in error in, 1107. 

200.88 BREACH, in a declaration upon contract; 
negative or affirmative, 351, 

how aſſigned. 352. 

BRIBERY. 434» 5. 

BRIEF. 763, 

BRIN GING * Money i into Court, See tit, Money. 


C 


CANAL-ACT, diſtreſs for money due on, not within the ſtat, 
3 11 Geo, II. c. 19. H. 22. 890, 91. 
CAPIA | 


ag  reſdendendum, when i lies. 5 4 - 
314. 


againſt whom it does not 12 
ad ſatisfaciendum ; See tit. Execution, 
— upon. 295. 980. 
againſt peers of — realm. 320. 
ſor charging the . in execution, in a eounty- 


* gaol, 221. 


utlagatum, ral, 300. 
ppecial. 303, 4+ 9 
fi laicus, 068. : 
CAPIATUR, + 
want or wrong addition of, aided, $61, 
CARRIERS, aQtions againſt ;'8, 356. 
declarations in. 363. 
leas in. $57, bv 
CASE, F wy 
actions upon; 5, &c. 11. 335. 
limitation i 16, 


485 


procels in. 53. 
declaration in. 338. 352, 354» &c, 
pleas in, $75» 0 

41 coſts in. See tit. Cofts. 


ſpecial, See tit. Special Caſe, 
Qq 3 


CASES, in the Houſe of Lords. 1160, 
CASSETUR, billa wel breve, entry of; 611, 12: 
declaring after. 326. 
CERTAINTY, _ 
in pleading. 368, 595» 6. 765, 6. 
awards, 
CERTIFI CATES, 
of attornies. See tit. Attornies. 
for coſts, See tit. Cofs, 
CERTIFYING Record. See tit. Errer, 
CERTIORARI, 290. 433» 4+ 644 
and mittimus : 675. 
what, 1d. 676. 
| when the record muſt be certified, or only the 
tenor. 676, 7 
form of ſcire faciat, after removal by. 1033. 
in error. 1079. 1097. 1123. 1143s & C. 1148, Ke. 1153 
4 


OO 5 R 


CESSET-Executio 296, 7. 1629. 
| Proceſſus. 693. 
CESTUI gue truft. 583. 941. 958. 
CHALLENGE, of Jurors. See tit, Fury. 
over-ruling, ground for bill of „ 777. 
n 30. a 
CINQUE-PORTS. 41. 549. 1087. 
CIRCUITS, 43. tte " : | C( 
officers of. 232. C( 
- arreſt of. 88. | CC 
proceedings a painſt, 950, 51. 
CLERK or HE PEACE, cannot act as an attorney. 264. Cc 
COGNOVIT-ACTIONEM, what. 473. | 
before or after plea: /4. 4 
relictã verificatione. 58 | | 
objects of. Ia. N 
when and how made: Id. 474. 
upon terms. 474, 5» 
. withdrawing plea. 474. 
of the whole, or part of cauſe of action. Id. 
proceedings on each. Id. 475. | 
. waiver of irregularity. 125. 478. 
by principal, does not diſcharge bail. 1 12 1013. 
coſts on, after argument of ſpecial e, and new 8 
| ordered. 803) 


COLOUS 


IND EX. 


COLOUR, in pleading; 
implied. 577, 8. 
expreſs. 578, 9. | 
want of, aided by ſtatute of jeofails. 828. 

COMMISSIONERS, for taking affidavits, 70, 71. 

| recognizancesof bail.127,&c. 
of the ſtamp- office. 405, 6. 506. 
lottery. 512. 
under incloſure · acts, &c. 726, 75 1+ 

COMMITMENT. 148, 9. 219, 20. 
entry of. 219, 20. 839. 

_ COMMITTITUR-PIECE. 219. 
COMMON, right of, how fared. 360, 
COMMON-PLEAS, 

error from, 1086. i 
to, lies not from inferior courts, 1d. 

COMPERUIT ad diem ; 166. 
plea of, muſt be delivered, $99: 

need not be ſigned. 4. 
iſſue on, by whom made up. 648. 

COMPOUNDING penal aQtions. 470. 
in what caſes allowed. 471. 
in what not. I. | 
motion for, when and how made. 407. 470, 71- 

proceedings thereon. 471, 2. 

COMPULSIVE.-Clauſes, in the Lords“ act. 995, &c. 

CONCILIUM. See tit. Demurrers and Error. 

CONCLUSION to Declaration, See tit. Declaration. 

CONDITIONS-precedent. 343. 345. &, 5 

ſubſequent. 343- | 

545 CONFESSION, judgments by. See tit. Judgments, 

and avoidance, See tit, Pleas and Pleading. 

without avoidance. 822. 

CONSIDERATION, 

expreſs or implied. 340. 
executed or executory. Id. 
when good. 341. a 
CONSOLIDATING Actions, 
motion for, 407. | 
in general, 531, 2. | | 
on policies of inſurance. See tit. Policy of Inſurance. 
CONST ABLES and HEADBOROUGHS, | 
actions againſt; 28. | 
limitation of, 19. 
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CONSTABLES and HEADBOROUGHS, 
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demand of copy of warrant from, 28. 

colts in actions againſt. See tit. Co/s, 

attornies not liable to be choſen. 260. | 
CONTEMPTUOUS-Words, See tit. Attachment. 


+ CONTINGENT- Damages. See tit. Damages. 


CONTINUANCE, 
of proceſs ; 605. 
| "before declaration. J. 
after declaration, and before iſſue, II. 
iſſue, and before verdict. Id. 838, 9. 
verdict or demurrer. 605. 
judgment by default. * 
in error. 1156. | 
entry of; 24, 5. 1028. | 
may be made at any time, 606, but ſee 1128, 
certiorari for, how directed. 1144. (i) 
want of, when aided or cured. 1d, 
may be added, after judgment in a penal _ 
of notice of inquiry. See tit. Inquiry. 
trial. See tit. Trial. | 
pleading after laſt, See tit. Pleas and Phading. 


CONTRACTS, 


in writing; 329. 
by ed, under ſeal. 14. 
agreement without ſeal. 7, 
by parol, 4, 
expreſs or implied. Id. 
preſent or ſuture. 340. 
actions upon ; 2. 
by and againſt whom brought. 8, 9. 
limitation of. 16, 
how ſtated in the declaration, 340. 
ſpecial, admitted by bringing money into court. 545+ 


| CONVICTION, nevw trial after. 814. 


CONVOCATION, Members of. 58. 
CONUSANCE, 
what. 550. 
in what caſes it may be claimed. 551,2. 
at what time. 383. 552, 3. 
in what manner. 554. 
declaration. See tit. — 


COPY 


000 


C01 
COt 
CO! 


(Os 
C0. 


PY 


INDEX 


COPY of Proceſs. See tit. Proceſs. 
. pleadings, paying for. 270. 
eeds, &c. on oyer. 498. 
written inſtruments : 504, 
in what caſes formerly demandable, 7g, 
at preſent, 7g. 


when the defendant is in na- | 


ture of a — 506. 
record of acquittal, 512, 
cauſes. 222, 3» 
COPY HOLD- Lands, not extendible on elegit. As 
CORONER. 703, 4. 


CORPORATION, 23, 24+ 31, 32. 58. 111. 272. 274. oy i 


books of. See tit. Inſpecting Books, fc, 
COSINAGE, damages on writ of. 791. 
COTS, 
as between party and party; 
de increments, origin of, 862, 
in 8 566. * 12. 9 1076, 7. 
interlocutory ; 
on ſetting aſide proceedings on bail-bond, 159. 
writs of diftringes, 280. 317, 18. 
reverſing outlawry. 312. - 
motions ; 422, &c. 
| when a rule is made abſolute. 77. 
diſcharged. 424, 5. 
ſeing aſide proceedings, for irregularity. 


438. 
ſtaying proceedings, 432. 438. 1018. 
bringing money into court. 5 34. 542, Kc. 547. 
amendments: 634,5 
of writs of error. 1126. 
after error. 645, 6. 1148. 
a reference to arbitration. 739, &c. 
where the ſubmiſſion is filent reſpecting 
them. 739, 40. 
they are to abide the event of the 
award. 740. 
in the diſcretion of the 


taxing. 742. 
* COSTS, 
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arbitrator. 741, 2. 
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COSTS, C 
interlocutory | 
on a remanet. 743. Say. Rep, 272. 4 Bur, 1988. 
withdrawing juror. 5 47. 775, 6. 
uaſhing writs of error. 1127, 8. 
uing out original writ, after error. 1147, 8. 
of ſeveral counts. 887, 8. 
* iſſues, on an incloſure- act. 888, 
double pleading. 590, &c. | 
trials at bar, when plaintiff is poor. 757, 
ſpecial jury. 711, 12, | 
witneſſes. 721, 2. 
new trials : 816, 17, 
 — after ſpecial caſe, £03, 4+ 
repleader. 824. | 


for not proceeding to trial, or inquiry, 407. 493, 4 
| 685, 6. 


by proviſo. 688. 
i 28 by attornies, for improper conduct. 257. 
nal, : , . | 
for plaintiff; 
at common law. $62. 
by ſtatute of Gloucefter. Id. 
where double or treble damages are given, or a cer- 
tain penalty, by a ſubſequent ſtatute. 863, 4- 
where Angle damages are given, by a ſubſequent 


. Ratute. 864, 5- 
reſtrained, by 43 Eliz. c. 6. 868, g. 
court of conſcience acts. 541. 870, &c. 
21 Jac. I. c. 16. in _—— 
| 16. 
| 22 & 23 Car. II, e. 9. in treſpaſs, 877. 
extended, by 4 & 5 V. & M. c. 23. 885, 6. 
- 8 & 9g V. III. c. 11. 886, 7. 
in inferior courts. 884, 5. 911, 12. 
for defendant ; | 
at common law, 889. 
by ſtatute of Marleberge, Ia. : 
on a nonſuit, or verdict. 891, 2. 897, 8. 
when proveable under a commiſſion. $t. 
judgment as in caſe of a nonſuit. 689. 2 


6 
iſcontinuance. 606, 7. 898, 9 * COSTS, 


1 


' for defendant ; 
on a volle proſequi. 608, g. 898, 9. 


non pros : 193. 379, 80. 895. 898, 9. 
in error, 1125. 1138, 1140. | 
demurrer, 587. 591, &c, 868, 875. 887, 8. goo, 


in arreſt of judgment. = 
where there are ſeveral defendants, 902. 
in actions real: 565. 


writ of right, 694. 
— — 889. 
penal: 864. goo, I, 55 6. 
on game -laws. god | 
of ——_ 1. 
ault, 878. 882. 903, 4. 
and battery. 363. Boy. 8. 881, 2, 
falſe impriſonment. 878. 903. 
> on Mar wap 898. 
upon the caſe; 863. 891. 
* ſor words. 87 * 
of covenant. 863. 878. 891. 
for criminal-converſation. 7. (5) 593. 
of debt; 863. 870. 872. 878. 891. 
for not ſetting out tithes, 864. $66, 7. 
detinue. 891. 
for diſtreſſes. 890. 907. | 
of dower and nihil habet. 863. 
ejectment. Id. 897. 902, 3. 908. 
error. 889. 1167, &c. 
ſalſe · judgment. 1176. 1178. 
N prohibition, 863. 866, 7» 8. 
guare impedit. 864, 5. 
replevin ; | 
for plaintiff. 863. 
efendant, 889, 90. 
of double pleading. 593. 
againſt ſeveral defendants. 902, 3+ 
ire facias, 863. 865, 6. 1040. 1076, 7, 
, 136. 
treſpaſs, x 
for plaintiff; 863. 877, &c. 903. 
bo reſtrained, 877, &c. | 
| COSTS, . 


On the 5 R UI. 891. 
of double pleading. 590, &c. 
againſt ſeveral defendants, 90a, 3, 4. 910. 
trover. 863. 878. 895. 904. 
waſte. $03, 865, 6. 
actions by paupers, 892, 3, 4- 
againſt bail, 144, 5- 158, Kc. 452. 
bankrupts, 4 4: 
ſeamen and ſoldiers, 79, 80. 
juſtices, conſtables, pariſh-officers, and 
officers of the Exciſe and Cuſtoms, 


by and 3 infants. 118, 19. 445, 6. "7 
baron and feme. 1049. 
executors and adminiſtrators, 379. 
80. 606, 7. 694. 868. 873, 4. 
feigned VE 28 $94» &c. 919. 1 
on a -nue, » &o 
double or treble, 5 


when recoverable, by th — pains 906. 


endant. 907. 
how recovered, 1d. 908. 
ſuggeſtions for. 267, 8. 407. 463» 874» 5. 907. 


W on the 43 Eli. c. 6, 592, 3. 105 
70. 


7 Jac. I. e. 5. 
A & 23 Car. A 9. 7 &, 
882, 3. 
8 9 W. III. c. 11. f 1. 903, 4. 


882. 
1 7386 7. 


8382 c. 16. 5 5+ 595- 


| rule to be _—_ at taxin 
_ 1 end. 801. 
| COSTS, 


C0 


INDEX 
cosTs, | 


z 
taxation of, on judgment by default; 
| ce Ts | 
inte utory, s To 
demurrer, 670, 7; 499 | 
verdict, &c. 901. $36. 
affidavit of increaſed coſts, 837, 
jodgments reverſed for. 1168. 
means of recovering; 
under a commiſſion of bankrupt. 31. 
by action or execution. 908. 
attachment : 403. 908, 9. | 
rule for, ute in firſt inſtance, 403. 


may be moved for, the laſt 445 of 


—"_ . | term. 417, 909. 
requiring ſecurity for, 445, Kc. 
N of, in former action. 448, 9. 

ſetting off, againſt coſts. gog, 10. 

as between attorney and client; 
action for. 911. 
deliverin of: I. 
in what caſes it may be taxed. 91), 18. 
at what time, 920. 
mode of taxing it. 922. 
coſts of taxation. 923. 
yablo by the actorney; or wegloR, 
y the attorney, for neglect. 257. 


action of; 5. 10, 11. 274. 334, 5+ d 
not within the ſtatute of 4 0 19. 
arreſt in. 66, 7. | | 
proceſs in. 277. | 
— 2 of what is due. 4 
ing proc on payment is due. 451, 
afleſing dama nds a writ of inquiry, 485. 


12 of demand in. 508. 
ringing money into court. 5 38. 541, 2. 
pleas, 570. 
when to be delivered. 600. 
. by whom 2 u 8 _ 
mages, when ſome e are acquitted, . 
181 F COVENANT, | 
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COVENANT, | 
coſts in. See tit, Coffs, 


ſire facias in, for damages ariſing after judgment, 1022, 


1035, 
COVENANTS, 


| dependent or independent. 344. 
to be performed at the ſame time, Idi. | 
aſſeſſing damages, in debt on bond for performance of, 


h 479» &, 1037, 
COVERTURE, 569. ; 
plea of, in abatement. 557. | 
debt on bond. 573. 577. | 
when pleadable, after the laſt continuance, 764. 767. 
when aſſignable for error. 1084. 1140. 
coſts on plea of. 1049. | 
COUNSEL, how heard on motions. 427. 
i attending by, on __— 493. 
COUNTERMAND, of notice of trial. See tit. Trials. 
| | inquiry. See tit. /nquiry, 
4 COUNT 8. See tit. Declaration. 9 
pleas in abatement of. See tit. Pleas and Plaading. 
or matter ſuperfluous, ſtriking out. 407. 534, &c. 
bad or inconſiſtent, how cured after a general verdict. 
7937 + 
ſeveral, coſts of. 887, 8. 
COUNTY.COURT. 245. 249. 433+ 
COUNTY-PALATINE, | - : 
proceſs into: 35. | 
direction of. 41, - 
ſervice of, go, 
q arreſt on; 
; for what ſum. 66. 
; x by what authority. 93. | 
. dail- bond on. 1g. | 4 
changing venue. 526, 3. ; | 
pleading to the juriſdiftion, 549, 50. 
mittimus to. 527. 655. | 
trial at bar. 758. 
judgments, 852. (d) 
colts, 869. 877. | 
execution. 948. 
error from: 1087. FRE 
direction of writ in Ire, 1095, 
m Ip COUNTY- 


INDE Xx 
COUNTY-PALATINE, 


error from ; 
bail in. 1105, 
alledging diminution in, 1137. 
falſe-judgment in Lancaſbirs. 1176. 
COURT of C 1 F 
attornies not in general ſu to, 250, 2 
mode of taking advantage of. 433. TED 
colts on, See tit. Coffs. | 
(OURT-ROLLS. See tit. Inſdefing Books, &c. 
motion to inſpect and take copies of. 405. 408, 
(RIMINAL-CASES, not within the ſtatutes of amendments. 


642. 
CRIMINAL-CONVERSATION, ; 
action for ; 6, 7 
declaration in. 356, 
coſts in. See tit. Coffs. 
CUSTOM, —_ 38 10 
(VSTOM-HO 8 85 1 pectin „ 812. 
CUSTOMS and EXCISE, "iy 
actions relating to, by whom brought. 435. 
againſt officers of; %s CES RE 
limitation of, 1 
norice of. 27, 8. 
| . laid. 335. 
ringing money into court. 5 40, 41. 
5 See & Cofts. ads 
(USTOS-BREVIUM, 230, 1124. 1143, 4. 1148. 


\ 


D 
DAMAGES, 
what. 790. 
how laid, jo ess upon contract. 332. 
treſpaſs. 353, 4+ 
caſe : 363. 
2 14. 
pecial, 364, 


aſſeſſing, on 8 & 9 V. III. c. 11. 5 6. 1053, &c. 1075. | 
9.8. 479, Ke. 1037. 
notes and bills, &c, without an inquiry. 485, 6. 
demurrer to evidence. 488, 786. 
exceſſive, or too ſmall. 495. 812, 13. 


 DARR IN- PRESENTMENT. Ae writ of. 792 · 
DAY, of retorna brevium. 45. 


0-9 3.35 
DAMAGES, | | DE 


general, arreſt not allowed for. 67. 
cannot be ops 2s into court. 5 39, 40. 


award of jury- .proceſs for aſſeſſing. 653, 4. 
on verdict for plaintiff, 7 
i efendant in replevin, 14, 
nonſuit in reple vin. IA. 
. in actions real. Id. 
perſonal. Id. 
mixed: Id. 
ejectment, &c. Id. 791. 
dower. 791. 
waſte. 1d. 792. 
quare impedit, &c. 792. 
in ſcire facias, See tit. Scire aciar, 


error. See tit. Error. — DEB 
ſingle. 792. | 
double or treble, Id. 863, 4. 

nominal. 7 

in debt on bond, for performance of covenants, 1d. 753 


1037 
when recoverable beyond the penalty, 793. 
fixed or arbitrary, 1d, 
intire : 793. 
how rectiſied, on bad or inconſifient counts, Id. 794. 
ſeveral : 796, 7. 
in a penal action, on a bad count, 794. 
where there is judgment by default, or a demurrer t 
part, and an iſſue on other part. 653. 7945 
contingent. 610. 654. 790. 796. 
where ſome defendants let judgment go by 2 N 
demur, and others plead - iſſue. 794, & 
when the latter are acquitted. 795, © 
where defendants ſever, or join in p eading. 796 
omiſſion of finding, _— ſupplied by an inquiry, 798 
remiltitur of part. 797, 8 
increaſed, in action for a mayhem, 798. 
verdict ſecurity for, on a new trial. 813. 
judgment reverſed for. 110 


| 
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rules. 984, 5. 
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DEATH, 
warrant 3 countermanded by. 465. 
when judgment may be entered afier, 1. 556. 840. 85 3. 
lea of, in abatement. 355, 6. 
in what caſes an abatement of the ſuit. 840, &e. 
execution after, of fieri facias. 932, 3. 
of priloner in execution, remedy-after. 981, 2. 
how far an abatement of the ſuit, 1046, &c. 1083. 
Aire facias after, 1012. 1034. 2 &c, 
of teſtator, when it need not be averred in Aire facias. 


of principal, before return of ca. /a. in what _ plead- 
EC. 1072, 3. 
of parties, when aſignable for error. 1094. * Ch 
how aſligned. 1140, 41. 
when it abates a'writ of error. 1128, &c. 
DEBT, 
action of; 5. * 1 274. 334» 5» 
limitation of. 16, 19. 
original writ in. 271, 2 


proceſs in. 55 27 
arreſt in. 66. 68, 86. 


outlawry in. — 
declaration in. 337. 


particulars of demand in. 507, g. 
pleas in. 571, &c. | 
— proceed) pendi 8 
ayin n in, error. 438, 9. 
— Y E. Dr 884. 605 
ſug ſuggeſting devaſtavit, 1041, © 
error on. 1109, 
reverſal of judgment in. 1163, 4. 
on recognizance ; 147. 1016. 1018. 
in nature of a ſtatute · ſtaple. 967. 


ſtaying proceedings, 2 error. 442, 3. 


452. 
bail in error on. 1 109, 106. bs 
under 40 s. ſtaying proceedings in action for, 432, 3 
and coſts, calling for particulars of, 50%. 
ſtaying proceedings, on payment of. 450, &c. 
92. for rent, &c, ſtaying proceedings in. 451. 
bringing money into court in. 538, 9. 
error in. 110 
DAY Vox. II. 18 Rr DEBT, 
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INDEX, 


DEBT, i DE 
on bond, laying proceedings in. 452, &c, 
changing venue in. 521. 523. 
aſſeſſing damages in. 479, &c. 1037, &c. 
coſts in. See tit. Cos. 
DECEIT, action for; 7. 355+ 
breach in. 352. 
DECLARATION, 
what. 321. 327. 
* upon a habeas corpus. 192. 
againſt priſoners, in the actual cuſtody of the marſhal. 20 
ſheriff,&c.2c 
when and how to be delivered, 210, 11. 
upon an attachment of privilege. 268. 
after an outlawry, 4310. (x) 


againſt peers, and * of the Houſe of 


in chief; 321, 
by bil; 1d. 
time for declaring. Id. 
further time. IA. 
motion for plaintiff to declare peremptorily 32 
fl 


by original ; | 
time for 'dedaring, . Ec. 322, Kc. 
by the bye; 321. 325, 6. 
by bill; 17. _ 
at che ſuit of the ſame plaintiff, 14. 
| - a third perſon, 326. 
by original. 327. 
parts of; 
title. 14, 328. 
venue. See tit. Venue. 
e ; 
by bill. 337. 
* , ein. 8 
in actions upon contracts; 339. 
the contract. Ja. 
conſideration. 340. 
inducement. 342. 
averments; ö 
What, and when neceſſary. 342, 3 


how made. 347. DEC in / 


I ND E X. 


DECLARATION, 
parts of ; a 
in actions upon contracts: | 
averments; 
of performance of conditions precedent. 342. 348. 
excuſe for their non-performance, 348. 
facts neceſſary to aſcertain plaintiff's demand. 
349 
requeſt. 1d, 
notice. 350. 
breach. 351. 
damages. 352. 6 
in actions for wrongs ; 
the injury complained of: 
immediate. 353. 
conſequential. 354. 
inducement, in actions for malfeazance : 356. 
| affecting perſons. Id. 
_ —— Id. 3 8. 
Onal pro . 1. 
in actions & — 


; misfeazance. 363. 
damages, in treſpaſs. 353. 


caſe, 363, 4. 
concluſion : 364. a * 
pledges. 365. 
qualities of ; 4 
3 with proceſs: 366. DL 
in the names and deſcription of the parties. Id. 367. 
cauſe of action. 367. 
certainty and truth. 368. 
defects in; . 
how taken advantage of. 369. 
cured. Id. 370. 
copy of, by whom made. 370. 
delivered, or filed. Id. 371. 
abſolutely. 373. 
de bene e. 14. 374+ 
2. on proceſs returnable the laſt return. 375. 
paying for. 370. 373. 
filed, only good from the time of notice. 372. 
amendment of. 353. 633. | 
in /cire facias, See tit. Scire Facias. 
Rr 2 5 DEEDS, 
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DEEDS, &c. DE 


mult be delivered up by an attorney, on ſatis faction o 
, pl | N ls lien. 25{ 
notice to produce, 721. 
|  _ cannot be taken in execution. 935. 
DEFAULT, See tit. Zudgments by Default. 
| at N Prius. 700. 
repleader not allowed after, 824, 
DEFENCE, : 
When and how made, 560. 
DEMAND, 
of copy of warrant, 28, &c, 
declaration. 323, &c. 
plea ; 215. 399. 400. 
in ſeire faciat. ogg. 
replication, &c. 62 5, 6. 
money on award; 748. 
by whom and how made. Id. 749, 
| coſts. 251. 909. 
what. = 
hiſtory of. 628, Kc. 
to the whole, or part oſ declaration. 627. 
pleas, replications, &c. 384, 5. 627. 
general; 627. | 
what may be taken advantage of under-it. 630, 11 
cannot be waived. 600. 631, 
makiog up iſſue on. 648, 
_ ſpecial; 628. | 
for duplicity. Id. 
ſtriking out, and giving general demurrer, G61. 6 
rule to abide by. 17. Ty 
in ſcire facias. See tit, Scire Facias. , 
error. 1150, &c.; and ſee tit. Error, 
muſt be ſigned by counſel, 631, 
when conſidered as an iſſuable plea, 395. 
amendments after, 637. 
demurrer-book ; 648. 
how it concludes. 657, 8. 
by whom made up, 648. 
when returned: 659. 
after papex-book. 660, 61. 
entering of record; 665, 6. 
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DEMURRERS, 
proceeding to argument on; 662. 667. 
where there are ſeveral iſſues, in law and in fact: 667, 
8. 
aſſeſſing contingent damages. 790. 796. 
concilium; 403. 408. 667. 
motion and rule for. 669. 
rule for, need not be ſerved. 1g. 
confidered as a ſtep in the cauſe. I. 
proceedings on, See tit. Motions, 
entering cauſe for argument: 17. 
notice need not be given of it. I. 
delivering demurrer-books. 669, 70. 
motion for judgment. 403. 408. 
judgment on, for plaintiff ; 
in abatement, 670, 
bar: — 
interlocutory. , Os 
final. 17. r 
motion in arreſt of, not allowed after. 819. 
coſts on. See tit. Cos, 
to evidence, what. 783, 
how they ariſe. 776, 7. gy 
after bringing money into court. 544. (v) 
do not apply to the pleadings. 783. 
not allowed in the king's caſe. Id. 
where the oppoſite party muſt, or may join in „ * 
d. 784. 
upon evidence in writing. 783, 4. : 
parol evidence: 784, 5. 
of a circumſtantial nature, 785. 
| conſtruction of. Id. 
ander the control of court or judge. Id. 786. 
ſubject to appeal. 786. 
how taken and returned, 1g. 
aſſeſſing damages on. 488. 786. 
refuſal of, a good ground for bill of exceptions. 755 
86. 


7 

DEPARTURE, in pleading. See tit. Pleas and Pleading. 

DEPOSITIONS, of witneſſes on interrogatories. 724, &c. 

DETINUE, | | | 

action of; 5.11. 274. 
limitation of, 14. 

original writ in. 271. - 


Rr 3 DE. 
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DETINUE, 
proceſs in: 53. 277. 
of outlawry. 294. 
declaration in. 337. 
pleas in. — 574. | 
ky : damages. 487. 
colts. See tit, Cofts. 
DEVASTAVIT, 1039, &c. 
DEVISEE, judgment againſt, on the ſiat. 3 V. & M. e. 14.852, 
DIES-DATUS. 323. 605. 
DILATORY-PLEAS, See tit. Pleas and Pleading. 
DIMINUTION, 644. 1132. 1136, &c. 1145, 6. 152, 3. 
DISCHARGE, 
matters in, when pleaded or given in evidence. 569, 70, 


DISCONTINUANCE, _ wy 
of — See tit. Continuance. 
leading; 147. 222. 004, 5. \ 
f rule — x. Ha and = Ana allowed, 606, 778. 
ſervice of, when not a diſcontinuance. 607. 
without or upon payment of coſts. 606, 7. 
proceedings thereon. 607, 8. 
attachment lies not, for the non-payment of coſts, 
' , 
arreſt after. 84. 
aided by the ſtatutes of Jeofails, 830. 
cured by appearance of che party. /d. 
colts on, See tit. Coſts, 
of writ of error. 1131, 2 
DISSEISINS, double or treble damages on. 791. (x) 
DISTRESS, A 4 6. - 
DISTRINGA 3; 934" 945 97 
by wr wr See tit. Proceſs, 
coſts on. See tit. Coffs. 
for bringing in the jury. See tit. — 
againſt the bailiff of a liberty. 165. 169. ( 
late ſheriff, 168, 9. 
to compel him to ſell goods, taken on aff. fa. 
953 + 
tenere curiam. 1 177. 
DISTURBANCE, action for; 8. 355. 
declaration in. 360. 
DOCKETTING ISSUES. 664. 
judgments. See tit. Tudements., 
* e DOUBLE: 
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DOUBLE-PLEAS ; See tit. Pleas and Pleading. - 
coſts of, See tit. Coffs 
or treble damages. See tit. Damages. 
coſts, See tit. Cofts, 

DOWER, 1 

pleas in. 588. 

damages in. 791. 

coſis in. See tit. Cofts, 

bail in error in. 1111, 12. 
DUPLICITY, in pleading. 595. 628. 1152. 
DURESS, . | | 23 

when pleaded, or given in evidence. 569. 573. 


EJECTMENT, 237, 8. 
motion for judgment in, againſt caſual ejector. 408. 
diſpenſing with perſonal ſervice. 1. 
admitting landlord defendant. 17. 
leave to take out execution, after he has failed. 
14. 409. 926, 7. 
ſtaying proceedings in; . 
pending error, 440, 41. | 
till ſecurity be given for coſts. 445) _ 
payment of coſts of former 448, 9. 
' for non-payment of rent. 456, | 
by a mortgagee, Id. 457, 8. 
particulars in. 509. | 
pleas in, to the juriſdiction. 5 49. 
trials at bar in. 756. 758. | 
new trials in. 80g. 
damages in. 790. 
colts in. See tit, Coffs, 
neceſſary, after elegit. 960. 
ſcire facias in. 1026. 
bail in error in; 1111, 12, 
in what ſum they muſt juſtify. 1116, 15. 
death of nominal plaintiff in, not aſſignable for error. 


1140. 
ELECTION, of Action. 10. 
ELEGIT, See tit. Execution. - 
ELISORS. 41. 170. 704. 

Rr 4 ENTER- 
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ENTERING ISSUE, See tit. e. 
i Cauſe. See 315 ; 
ENTRY, of writ, &c, to avoid the ſtatute of limitations. 2 
| .name and place of abode of attornies. 246, 7, . 
recognizance. 1016. 
proceedings in ſcire faciat. 1068. 
error. 1156. 1158. 
EQUITY of REDEMPTION, 457. 8. 
not affected by an execution. 936. 
R | | 
evidence on non eff fatum, 57 r. 
ERROR, writ of, th o 
What. 1078. | 
by whom brought : 1079, 
a plaintiff to reverſe his own judgment. Id. 1132. 
on judgments againſt ſeme. coverts. 1080, _ 
| principal and bail. 4, 
ſeveral defendants. 1981, 
ſummons and ſeverance, 108:, 
2 1141. 
when it lies; 
generally: 1083, 
fog error in fact. Id. 1140. 
law. 1085. 1141, 
for denying oyer, when demandable, 503. 
granting or denying a repleader, improperly, 824. 
to reverſe an outlawry, 318. Fn 
on a bill of exceptions. 782. 
when not; | 
generally : 2 
where the defect is aided by verdict. 819, &c. 1083. 
amendable, 631, &c. 835. 1083. 
cured by the ſtatutes of Jeofails, 
| 826, &c. 1083. 
for deſects in meſne rome. 288. 
ranting oyer improperly, 503. 
* a ſpecial caſe. — les 
judgment in /eire facias. 1075. 
| the death of nominal plaing in ejectment. 1140. 
for any thing which contradicts the record, &c. 1142. 
error in fact and in law together. 1141, 2. 1152. 
amendments aſter: 644, &c. 
Cioſts on. 645, 6. 916. 1148, 
upon what judgment, 1092. 


ERROR, 


ND E X. 


in the /ame court; 
coram nobis, writ of: 
when it lies; 1083. &c, 
for error in fact. 1083. 
SY proceſs. 1084, 
after an abatement, &c. 1085. 
direction of. 1095, 
form of. 1097. 
allowance of. 1100. 1 | 
how far a /uper/edeas of execution. 1113, 
. &c, 
unneceſſary to tranſcribe on. 1119. ' 
ſue out a /ſcire faciat. 1132. 
rule to aſſign errors. 1138. 
iſſue on, how entered, 1156. 
3 execution on. 1171. 
2 ſuperior court; 
to the King's-Bench ; 1085. 
from the Common- Pleas. 1086, 
inferior courts : 1g, 
except in — J. 5 
cingue - ports. 1087. 
ſtannaries. 1g. 
ales. Id. 1088. | 
from the King's Bench ; 
to the Exchequer- chamber. 1088, &c. 
| Houſe of Lords. 1090, &c. 
law-fide of the Exchequer; 
Scotland. 1088. 
from Ireland. 1088. 4 
when brought ; 
before judgment. 1092. + - Ty - 
after judgment : 1093. . 
ſtatute of limitations, Id. 
how ſued out. 1094. 
direction. 1095. | 
form of. 1096. 
teſte and return. 1098. 
ſealing. 1099. 
allowance and ſervice. Id. 


4 


ERROR, 


— — — 


1 
4 
| 


INDEX. 


TRROR, writ of, 


how far a /ſuper/edeas ; 
in general : | 
when ſued out before final judgment. 1100, 
after final judgment, 1101. 
execution begun. 1102, 
where bail is required. 1103. 
on error coram nobis. 1113, 14. 
proceedings againſt priſoners, how affected by. 217, 2 
226. 


motion for leave to take out execution pending. 404, 5. 
"ſtaying proceedings pending, 438, c. 


no objection to ſetting off debt on judgment. 582. 
an anſwer to a motion for a new trial, 815. 
repleader cannot be awarded after. 824. 
bail on. See tit. Bail. 
certifying or tranſcribing the record : 1119. 
rule for, in the King's-Bench and Common-Pleas, 


1120. 

practice in the Houſe of Lords, 1d. 
when the record is certified, or only a tranſcript. 
112I, 


mode of certifying or tranſcribing ; 
in an inferior court. 1122. 
the King's-Bench and Common-Pleas, 1123, 
Houſe of Lords, 1124. | 
non-pros for vot tranſcribing, 1125. 
amendment of; + 
at common-law. 14. 
by the 5 Geo, I. c. 13. 1128. 
_ on. 14, TS 
in | 
» ground of. 1d. 
motion for, in what court. Id. 1 127. 
when it may be quaſhed 1 in 28 &c. 1127, 
coſts on. 1d. 
abatement of; 
by the death of the parties, 1126. 
chief-juſtice, 1129, 30, 
the prorogation or diffolution of parliament. 1130. 
bankruptcy, 1131. 
marriage, &c. Ia. 


diſcontinuance of. 14. 1132. 


, 
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ERROR, writ of, ; 
ſeire facias quare executionem non, in K. B. 1034. 1132. 


1177, 8. 
what, and when it lies. 1132, 3. 5 | 
out of what court, and when it iſſues. 1133. 
direction. 7d, | 
form of. Id. 
teſte and return, 1134. 
need not lie four days in the ſheriff 's office, Id. 
rule to appear. 11 35: 
whether the plaintiff in error may plead thereto, I. 1136. 
conſequence of not 1 1136. | 

alledging diminution, in the Exchequer-chamber ;- 
what, and when neceſſary, 1132. 1136, 
not allowed againſt the record. 11 37. 
in inferior courts. II. 
rule for, when and how given. IJ. 
ron · pros for not alledging diminution. 1138. 
rule to aſſign errors; | 
when and how given. Id. « 
on error coram nobis, &c. Id. 
in the King's-Bench. Id. 1139. 
Exchequer-chamber. 1139. 
Houſe of Lords. 14. 
aſſignment of errors ; 
in fact. 1140. 
law; 1141. 
common. 44, 
ſpecial. 1d. - | 
in fact and in law, not aſſignable together, Id. 1142. 
by ſeveral defendants. 1142. | 
ſet aſide, when calculated for delay. Id. 
delivering or filing, 1142. 9 705 
certiorari for an original, &c. | 
what, and when neceſſary. 14, 1143. 
direction. 1143. 8 | 
teſte and return. 1144. 
amendment. 1d, 
courſe of proceeding thereon; 74, 
in the King's-Bench. 1145. 
Houſe of Lords. 1g. 
petition for original. 1147. 
practice thereon, Id. 1148, 
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ERROR, writ of, 


certiorari for an original, &c. 
ceturn thereto, 1146. 
in what caſes the parties may have a ſecond certiorari. 
| | 1148. 
when the court will award it, for their own information. 
IS 1153, 4. 
ſcirt facias ad audiendum errores, in K. B. 1149, 50, 2 
8 Procgſſum et recordum, 1061. 11 50. 
compelling plea or joinder, in the Exchequer- chamber. 
14, 
_ Houſe of. Lords, 1d, 
33 
common: 1g, 
| in nullo eff orratum, Id. 1151, &e. 
ſpecial : 1154. . 
releaſe of errors, Id. 1155. 
delivering ar filing. 600. 1155. 


- demurrers. 60Q. 1150. 1154. 


iſſues q a 1 8 
making up and entering: 648. 11 
in the Bag v Besch. 1496, a 
. on error coram nobis. 1d, 
in the Exchequer-chamber, 1d. 
trial of iſſues in fact. /d, 
arguing errors in law; 
in the King's-Bench. 1157. 
| Exchequer-chamber. Id. 1158, 
. Houſe of Lords. 1159. 
motion for judgment, 103, 408. 1160. 
judgment of affirmance or reverſal, &c. 1150, 56, 61. 
when the court are divided in opinion. 1462. 
in part, or for the whole. 1163. | 
what judgment ſhall be given, on the reverſal of the 
N 5 ft. 1165. 
damages. 1167. | 
intereſt. 1168, 
colts. 889. 1167, 69. 
execution; 1033, 4. 1148. 1170, 
out of what court. 928, 9. 1171. 
remittitur of the proceedings. 1171. 
direction. 1172. gh? | 


return. 4d. 1173. ERROR 
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f ERROR, writ of, 
reſtitution after ; 1173. | 
— e the party = reſtored. 1d. 1174, 
108, 2 1 1 82. 2. . 2, 3. 
ES — 4 h 4» 5- 522. 572. 577+ 982, 3 
ESSOIN, 45. 277, 8. 380, 81. 
not allowed in —— actions. 277, 8. 


at 1/4 prius. 69g. 
RS TOPP EL. 385. 563. 568. 599. 604. 616. 
EVICTION. 961. 970, 717. | 
EVIDENCE, 
written or unwritten : 719. 
public or private. Id. 
circumſtantial, 784, 5. 
„ beſt, the caſe admits of. 720. 
gove y the pleadings, 719. 
what is to be proved; NY 
on general iſſue, Id. 
pecial iſſue. 1d. 
manner of proving it. IA. 720. 
on execution of inquiry. 494. | 
plaintiff not bound to diſcloſe it, before the trial, 507, 
not allowed to be given, out of particulars, 510. 
when it muſt ariſe in a particular county. 529, 30. 788. 
demurrer to. See tit, Demurrers to Evidence. 
admitting or rejecting improperly, a good ground for 
dill of exceptions; 777. 
or new trial, 811. at 
on both ſides, a ground for refuſing new trial, 812. 
judge's report of on motion for new trial. 815, 16. 
in ejectment, founded on elegi:, 960. 
in debt on judgment, ſuggeſting a devaſiavit. 1042. 
EXCEPTION-DAY. 45. | | 
EXCEPTIONS, bills of See tit. Bills of Exceptions. 
EXCHEQUER, court of; when it opens, 40. i 
error from. 1086. 
| intereſt, on affirmance in, 1169. 
EXCHEQUER-CHAMBER, , 
writ of error to, 1086. 1089. 
lies not, for error in fact. 1095. 1091. 
return-days in. 1157, 8. 
EXCISE and CUSTOMS. See tit. Ca/oms and Exciſe, | - 
| 8 EXCOM- 
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EXCOMMUNICATION, 0 
plea of: 556. 561. | 
after the laſt continuance. 764. 

| judgment on. 565, 6. . 
EXCOMMUNICATO CAPIENDO. 983. 
EXCUSE, e 

matter of, muſt be pleaded in treſpaſs. 575. 

of performance, when pleaded or given in evidence. 569. 


Kc. 574+ 
EXECUTION, / 
when ſued out; 
in general. 926. 
after writ of error. 1100. 1103. 1113. 
falſe-judgment. 1177. 
injunction. 1030, 31. 
agreement to ſtay execution. 475. 926. 1029 
with or without leave of court. 750. 926, 7. 1115. 
ſire facias z 
.aſter a year, 1028, &c, 
| | change of parties. 1046, &c- 
againſt different defendants, for the ſame debt. 927, 8. 
heir, when charges as tertenant. 1059, 
executors and adminiſtrators. 1039, &c. 
bankrupts. 1043, 4. | 
inſolvent debtors, 1045, 6. 
hundredors. 283, &c, 
by or agaihſt ſurvivors, 1048, 9. 
for what ſum ; 
in debt, for a penalty. 928. 
on an annuity bond. 1036. 
different kinds of, 928. 
out of what court. 928, 9. 
in what order. 929. | 1 
by fieri facias, what. 930. 
form of. 1d, 
te ſte and return. 47. 930, 31. 
amendment. 931. 
telation of, 
at common law. Id. 
by the ſtatute of frauds : Id. 932. 
as between the parties. 932. 
after the death of either. Ia. 9 *. 


EXECUTION, 


IND E X. 


by fieri facias ; 
— of, 
by the ſtatute of frauds; 
againſt purchaſers, Id. 932. 
the king. 933. bo = 
between different plaintiffs. IJ. | _m 
how long executable, 1102. | = 
what may be 13 it; 
in general. 934. 
| — for = 14. 
how to be aſſigned. 935. 
5 fraudulent ſold. 936, &c. 
in actions againſt partners. 938, 9. 
what cannot be — under it ; 3 | 
bank-notes, &c. 934. 
goods diftrained, &c. Id. 
fairly ſold. 938. p 
of third perſons : 939. 
| inquiſition of property, Id. 940. 
after act of bankruptcy. 940, 1 
of goods of wife, or teſtator, in actions againſt huſband 
hs or executors. 941, 2» 
- ſheriff's power and duty on. 942, 3. 
landlord's lien for rent: 943, &c. 
how enforced, 945, 6. 
rule to return. 946. 
different returns to, 947. 
proceedings on return of nulla bona ; 
alias and pluries. 947, 8. | | 
need not recite the former writ. 952. | ; 
teſte and return. 949, 50. 
action for falſe return. 948. 
teſlatum, and when neceſſary to have a previous fer 


| facias. 948, 
againſt a beneficed clerk. gyo. | OEM > 
proceedings on return of fer: ici as to part; 
feri facias for the reſidue. 952. 
muſt recite the former writ and return, = 
proceedings on return of fer? fect generally; 
action againſt the ſheriff, for money levied : 952. 
not within the ſtatute of limitations. 14. abs 


- 


{ 
1 
' 
i! 


IN D'S x. 


by Feri facias: c | 
proceedings where goods remain unſold; 


by venditioni exponas. Id. g5 3. 
Aiiſtringus againſt the lat ther 953,4. 
motion to ſet aſide. 954. 
- difference between erroneous and irregular judg. 
ments, and executions. A. 955. 
reſtitution on reverſing or ſetting afide judgments, 
955+ 1173s 44 
levy under, when pleadable. 956. 1074: 
by elegit, what. 956, 7. 
when it lies. 957. 
_ whom, 14. 963, 4. 
after a year, 957. 1028, 
in different counties, Id. 958. 
upon ſeveral judgments, 847. 
proceedings under; 
againſt the goods, 958. 
lands. 1d. 959- 969. 
terms for years. 959. 
notice of executing. 17, 
inquiſition and return. Id. 960. 
delivery of a moiety, 960. 969. 
ejectment; Iv. N 
evidence in. 1g. 
further proceſs on; I. 961. 
after an eviction. Ja. 970. 
intereſt allowed on, in equity. 961, 2. | 
creditor by, when entitled to priority againſt the 
| | | crown. 972. 975 
extent under, when pleadable. 1074. 


by extent; | : 
apainſt an heir, on the obligation of his e 175 
0 A a 7. 
on a ſtatute- merchant: 963. 
capias fi laitus, 968. | 
writ to extend the lands, &c, 14, 
againſt a clerk. I. 


ſtatute-ſtaple, 993. | 
xecognizance in nature of a flatute-ſtaple.-. 
poem againſt the body, lands and goods. 968. 
berate. 966. 971, 2. 100 


INDE X. 


EXECUTION, 
by extent; 
for the debt of the crown. 963. 
of record. 972. 
not of — 973. 
immediate, 972. 977. 
in aid, 7g. aft: 


with reſpect to lands. 972: 
; 


e 
generally: 977, 8. | 


when it lies. 978. 1027, 
againſt whom, 978. 1077, 
form of. 979. 
teſte and return, 47» 8, 979. 
amendment. 979. 1047. | 1 
alias and teftatum, 979, 80. f 
proceſs of outlawry. 980. a | T | 
to charge bail; 1014. 15 
direction. 1015. In 
teſte and return. 14. | = |! 
muſt lie four days in the ſheriff *s office. 72, 
cannot be ſued out, or returned, pending error. 1101, 
- want of, in what caſes pleadable. 1072. 
how far conſidered as a ſatisfaction; 980. 1074. 
Cal third perſons. 980. 8 
- as againſt thi 7 980. 81. 
6 ap defendant's death, 981. : 
% eſcape or reſcue. 982, 3. | 
he diſcharge on the lords act. 
5» IOOA, 
priſoners on; 
how _ | ELY ' 
der removal of, by habeas cbrpar. 980. | | 
ir. when entitled to the rules of the priſon. 983. | 
.day-rules. 984, 5. | 
| benefit of lords! act. 985, Kc. 
how relieved by infolvent-a&s: J. 
| under lords at. II. | 
notice, petition, copy of cauſes, and affidavit. | 
' . : 988, &c. 


rule of court, in town, 990. 
Vor. II. BR”, | | 8 1 N | ; EXE- 


EXECUTION, 


I N-D E x. 


by capias ad ſatisfaciendum wy; 
priſoners on; 
how relieved by inſolvent - acts; 
when brought into court. 990. 
examination: 991. 
interrogatories. 992- 
objections to ſchedule. Id. 993. 
when diſcharged; 991. 993, 4. 
aſſignment of effects. Id. 
when remanded; 992. | 
allowance. 993, 4- | 
when and how compelled to deliver up their effect. 
| 995» Kc. 
poundage on; 1003, 4. 
remedy for. 1005. g 
* againſt the ſheriff, when exceffive. 
1004, 5» 


in. ſcire faciat. See tit. Scire facias. 


error. See tit. Error. 
entry of ſatisfaction. 1005, 6. 


EXECUTORS and ADMINISTRATORS, FA] 


how far they repreſent the teſlator or inteſtate; 1056, 7+ 
actions by or againſt. 8, 9. 12, 13. 20. 25. 337+ 
affidavit of debt by. 72. 
arreſt in ations againſt, 37, 59, 60. FAL 
not entitled to the privilege of attornies. 263. 
declaring upon general proceſs, 367. 
giving warrants of attorney. 461. 468. 
pleas by or againſt, in abatement. 557. 
in bar. 571. 
puis darrein continuance. 765. 
8 in ſcire facias. 1074s 5 
bringing money into court, in actions by. 540. 
ſet · off, in actions by or againſt. 583. 
judgments againſt; ä 
upon a verdict, &c. 1038. 
of aſſets in futuro. 612, 1038, 9. 1041. 
numc pro tunc. 840, 41. 
coſts in actions by or againſt. See tit. C.. 
proceedings by or againſt, on the 8 & 9 . 115 l 
4 


in what caſes perſonally liable on award. 747. > EXE 


FALS 


IND E x. 


EXECUTORS and ADMINISTRATORS, 
not affected by judgments, unleſs docketted. 854. 
executions againſt. 94 1, 2. 957. 971. 978. 1039, l. 
ſeire facias by and againſt, 1053, &c. 
error by; 1082, 3. 
bail in, not required. 1113. 
proceedings in. 1128, 9. 
when liable to coſts on affirmance. 1168, 
EXEMPLIFICATION, under the great ſeal; 674+ 
mode of obtaining, 675, 
EXIGI-FACIAS, writ of; 295, 6. 
de now. 290. | 
EXONERETUR. See tit. Bail and Bail. piece. 
EXTENT, 928. 933. 947+ 962, &c, See tit. Execution, 
EXTORTION. + 4 100g. 
EXTRA-COSTS. 837. | 
Fiam, coſts on replication of, 88 3. 


F. 


FALSE-IMPRISONMENT, 
action of; 8. 
limitation of. 16. 
coſts in. See tit. — 

FALSE-JUDGMENT, writ of; 
what, and when it lies. 1079, 117g. 
by whom ſued out. 1175. 
ſorm of. 1d, 
when it does not lie. 1d. 
bail on. 1176. : 
ſaing out, ſervice and return. 1177. 
from what time it is a ſuper/edeas. Id. 
aſſigument of falſe judgment. 17. 
ſeire facias ad audiendum errores. 1d, 
Jainder. Ia. | 
ſubſequent proceedings. 1d. 
coſts. 1178, 
execution. 929. 
FALSE-RETURN; | 
action for ; 164, 5-949. 

cannot be ſtayed, on paymentof the money levied. 458. 

changing venue in. 522. 


11 


FAVOUR, challenges to. See tit, Jury: 
FEES, action for. 183, 4. 908. 911. 1005» 
FEIGNED-ISSUES ; 647. 

| coſts on. See tit. Cofts. | 
FEME-COVERT. See tit. Baron and Feme. 
FIERI-FACIA 8. See tit. Execution. 


ect, return of. 947. 
A thereon. 952. 


FINE, 
ſire facias on error to e 7 
direction of writ of error. 1095 
tranſcript only removed from 0954 © B. 1127. 
FINES, on original writs. — 
FIXTURES, when liable taken in execution, 934. 
i FOREIGN-ATTACHMENT ; 3 262, 
j plea of. 569. 
| when a good anſwer to proceedings on award. 749. 
1 ' FOREIGNERS ; 140. 445, &c. 
L limitation of actions by. 20. | 
4 | 0 Mn.” mag; 48 5 6. 
| | Money. See tit. Money. 
. Plea. 563. ; 
; FRANCHISE ; 93. (u) 
diſtarbance of. 360. (a) 
FRAUD, 
in obtaining warrant of attorney. 461. 
in contract, cannot be gone into, on executing inquiry. 
494 


may be given in evidence, on non ef? factum. 573. 
in ſale of goods, will not defeat execution. * 7. 
FREE HOLDERS- BOOK. 709. 
FRESH-PURSUIT), 
recaption on, muſt be pleaded. 577» 
FUGITIVES. 82, 3. 202. (x) 612. 


G. 


GAMING, 
ſtatute of, when pleaded or given in evidence, 369. 573. 
houſe, action for keeping. 135. 


GAOL. 101, le 
IP GAOLERS, 


, 


TD BB: 


GAOLERS, their duty. 105. 

puniſhment of. 106, &c. 

cannot 8 off. 582. 
ught into court. 539, 40. 

GENERAL.ISSUE.” See tit. Pleas — Pleading. 

pleading, when allowable. 596. 
GLEBE-LAND, not extendible on elegit. 959. 
GOOD- JURY. See tit, Jury. 
GRANT, title by, how pleaded. 358. 
GUARDIAN, See tit. Appearance and Infant. 


| 


H. 


HABE AS-CORPUS, 

in civil caſes. 173. 

cum cauſa. 149. 153. 174+ 176. 207. 

to remove a defendant. 174. 207» 
diſcharge bail. 175. 

ad reſpondendum. 177. 
atisfaciendum. 178. 221. 
teftificandum, See tit. Witneſſes. 

how the defendant may be removed thereby, into the 

cuſtody of the marſhal, 178, 9, 80. 

how long he ſhall remain there. 179. | 

for the removal of cauſes, from inferior courts; 1d. 


180. 
when it lies and when not. 180. 
how returnable. 183. 
its effect. Id. ä 
in what caſes to be allowed, and in what not. 
182, &c, 


return of, 185, 
bail on ; 186. EO 
when and how put in, excepted to, and juſtified, 


; 187, 8. 
how far liable. 188, 9. | 
procedendo. 189, 90. 
declaration. 192. 
non - pr. 193. 
time for k... 385, 6. 
803 HABERE 


. 


HABERE FAC IAS POSSESSIONEM, 69. 
| wel /eifinam, poundage on. 1004, f. 
HALF-PAY, of an officer, not ſaleable. 991. 
HEADBOROUGHS, See tit. Con/tables and Haadboroughs, 
HEIR, | 
when and how liable, in caſe of alienation, 849. 
Judgment againſt, on the obligation of his anceſtor; 848, 
eneral. 850; | | 
. 851. 
of aſſets in futuro. 1041, 
on an iſſue of riens per diſcent. 850, 51. 
docketting. 854. \ 
execution againſt ; | 
on a general judgment. 963, 4. 
ſpecial judgment. 963. | 
where he is charged as tertenant, 1059, 
irt facias againſt ; 1041. 
: when not neceſſary. 1061, 0 
HEIR and TERTENANTS, | 
ſcire facias againſt. 1059, &c. 
into what county. 1062. 
returns to. 1065. 
declaration on. 106g. 
pleas by. 1070, 71. 
HIGH-BAR-Money, 428, 9. 
HOUSE of LORDS, writ of error to. 1086, &c. 10911 
lies not for error in fact. 1083. 
HUE and CRY, ſtatutes of. 282. 
mode of proceeding againſt ; 31, 2.58. 272. 281 
on the ſtatutes of hue and cry. 282, 
riot · act. 284. 
black- act. Id. 
to compel an appearance. 282. 
obtain execution. 283, &c. 


HUSBAND and WIFE, See tit. Baron and Feme, 


1. J. 


JEOFAILS, 484. 496. 646. | 
ſtotutes of, and deciſions thereon ; 826, 7, 
applicable to the original writ. 827. 


JEOFAILS, 


5, 


INDE X. 


JEOFAILS, 


ſtatutes of, and deciſions thereon ; : 
applicable to the warrant of attorney. $28, 
declaration and pleadings. 370.828, 9. 
iſſue and fimiliter. 830. 
7 | jury- proceſs. Id. 831. 
extended to judgments by default, &c. 833. 
not applicable to criminal caſes, or penal actions. 834, 5. 
IMMATERIAL-ISSUES, See tit, Iſues. 
IMPARLANCE, 
What. 382. 
general. 17. | 
ſpecial ; Id. 383. 
not —— without leave of the court. 383. 
general-ſpecial. /. 
what may be pleaded or done after it. 14, 384. 500, 1. 


552. 5023, - 


lea after, how taken advantage of, 384, 5. c62, 3. 
E what caſes formerly —. 14, 38 — 6 8 
at this day. 278. 390, 91. 
when not allowed. 14. 
entry of, by bill. 650, 51. 
not neceſſary, by original. 654. 
atter plea. 605, 6. 
certiorari for, how directed. 1144. (i) 
IMPRISONMENT. See tit. Falſe Impriſonment. 
INCLOSURE-ACT), 
coſts in action on. 888, 
references on. 732. 
mode of enforcing award on, 751. 
INDEMNITY-ACTS. 737. 2 
INDIA-COMPANY, books of, inſpecting. 512. 
INDICTMENTS, trials on. 687, 
INDUCEMENT, to declarations on contracts. 342. 
| * ft. for wrongs. 356, &c. 
certaiaty of. 369. | 
INFANTS, 2 
limitation of 5 by. 17. 
muſt tive by prochein amy. 116. 
cannot inform on penal ſtatutes. J, 
muſt defend by guardian. 1. 
mode of appointing prochein amy, or guardian. Id. 117. 
annexing copy of rule to declaration or plea, 118.. 


at what age they may 1 3 294. 
| 4 
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IN D EX. 


INFANTS, 
appearing by attorney, error; 1084. 1140. 
in what caſes aided, 828. 
pleas by, in abatement. 556. 
bar. 569. 573. 577. 589- 
warrants of attorney by, voidable. 461, 
coſts in actions by or againſt, See tit. C.. 
executions againft, 978, | 
certiorari for admiflion of procbeis amy, how directed. 1144, 
INFERIOR-COURTS; See tit. Habeas Corpus. 
what ſhall be deemed a commencement of ſait in, 25. 
proceedings in, when amendable, 645. | 
new trials in. 810. 
judgments in ; - 
colts on. See tit. Cos. 
execution on, after removal. 1033. (g) 
form of ſcire facias. on. 1033. 
error from; 1086. | 
bail on. 1105, 6. | g ? 
INFERIOR-TRADESMEN, 
. coſts in actions againſt, See tit. Cofs. 
INFORMAL-ISSUES, See tit, Met. 
INFORMATION, | 
affidavits for,or on ſhewing cauſe againſt, when entitled. 476. 
rule for, when granted towards the end of the term, 418. 
INJUNCTION. 217, 18. 226. 603. 1030, 
IN NULLO EST ERRATUM, | | 
plea or joinder of. 1141, 1144, &c. 1149, $0, &c. 


INQUIRY, Writ of ; 


what. 483, 4. 

On the the ſtat. 8 & . WW. III. e. 11. $ 8. 479. 482. 

to whom directed. 483. | 

form of. 14. | 

amended, 484. 2 5 | T 

return of, 1g. | ; 

when diſpenſed with, in actions on notes or bills. 405. 485. 

in what caſes allowed, for ſupplying an omiſſion of the 

| jury, at the trial; 

in quare impedit, 437, 8. 4 _ 
on a demurrer to evidence. 488. 786. 
in actions againſt overſeers. 488, 9. 

in what caſes not allowed; ö 
in detinue. 487. 
replevin. 14 

INQUIRY, 


. 


de 


Y, 


may be given in evidence, on non ef fadun, 573. 


1 N D E X. 


INQUIRY, Writ of 


to inquire of the value of lands deſcended, on the ſtat. 
f 3 N. & M. c. 14.4 6.851. 
in error, on the reverſal of a judgment. 1166. 


when executed before chief. juſtice, or judge of aſſize. 


| 405. 489, 90. 
motion for good jury. 405. 489. 
notice of executing ; 490. 
after notice of trial, 491. 
on a /cire fieri inquiry. 1040. 
before chief-juſtice, or judge of aſſiae. 482. 491. 
ſhort notice, Id. | We. 
term's notice. 491. 1027+ (1) 
continuance. 493. 
countermand. 2 | 
time and place of executing. 491, &c. 
when left at ſheriff's office. 493- 
notice of attending by counſel. 7d. 
execution of, may be adjourned. Id. 
coſts for not proceeding to. 407. 493» 4. , 
return of, 495. | | 
inquiſition on ; | 
rule for judgment. 494; ; 
motion to ſet ade, by the defendant. 405. 408. 
plaintiff 4 495. 
- grounds Of. 495. 
| | Then made. 1g. 
ſtamping. 17. 
taxing coſts. Id. 
certiorari for, how directed. 1144. (i) 
want of, aided. 496. 
new writ, and inquiſition ordered. Id. 497. 
coſts on, in treſpaſs. 882. 
actions for words. 877. 


INQUISITION, 


upon outlawry. 304, 5. 
writ of inquiry. See tit. Inquiry, | 
feri facias, to determine property. 939, 40. 
elegit, and return, 959, 60. 


INSANITY, 


perſons affected by, not within the ſtatute of limitations, 17. 
no ground of diſcharging * 65. 
| bail, ZZ. 


INSOL- 


8 — - + — + - — 


— 


— AtT 


. ; 1037. 
INSTANT ER, meaning of. 478. 
INSURANCE. See tit. Policy of Inſurance, 
INTEREST, 
recoverable on bond, though not expreſsly reſerved, 


 INTERLOCUTORY-JUDGMENT,. See tit. Judgments. 


n 


INSOLVENT-DEBTORS, 
acts relating to; 985, &c. 
attornies excepted out of. 268. 
when and how diſcharged, under the lords“ act. See tit. 
g Execution. 
compellable to deliver up their effects. 995, &c. 
actions by aſſignees of. 8, 9. 
proceeding to judgment, &c. in their names. 844. 
not liable to be arreſted. 82, a 
entitled to judgment as in caſe of a nonſuit. 692, 3. 
future effects of, how far liable. 1002. 1044, 5» 
Judgments againſt, 612. 1044, 5. 
executions againſt, 1045, 6. 
fire facias againſt. Id. | | 1 
INSPECTING BOOKS, &c. 405. 408. 844. 
of a public nature: 511, 
— of the ſeſſions, &c. 512, 13. T 
and court-rolls of manor. 513, 14, 
of a corporation. 514, 15. 
of a private nature, 507, 513. 
rule for, when made : 516. 
on information. Id. 
mandamus. Id. 
in action, 1g. 
INSTALMENTS, 
ſtaying proceedings on payment of. 454, 5 
feire facias in debt on bond for payment of, 1022. 


| 453+ 
when allowed, beyond the penalty of a judgment. 961, 2. 


allowance of, in error. 1168, 9. 


INTERROGATORIES ; See tit. Witneſſes. 
on attachment. 110. 258. 418. 
under lords“ act. 992. 
JOINDER of action. 11. 
in action, of different perſons. 12, 13. 
error. 1150, 51. 1155, 
OINT-TENANTS. 2. 557. | 
OURNIES-ACOUNTS.”2, 6. 
N 5 3 


IRELAND, 


ND, 
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IRELAND, affidavits made in. 71. 
plaintiff reſiding in, muſt give ſecurity for coſts. 447. 
error from. 1088. 
IRREGULARITY, | 
in general, what. 431; 
when and how taken advantage of. 51,2. 431. 2. 
in proceſs. 51, 2. 
proceedings on bail. bond. 1 
againſt the werk. 171. 
ſetting aſide judgments for. 406. 478. 
new trials for. 810. 
difference between irregularity, and complete defeR in 


roceedings, 437, 8. 
ISSUABLE-TERMS. 43. 79 . 
plea, what. 395. 
judgment ſigned ſor want of” 396. 
ISSUE-MONEY. See tit. 1/ues. 
ISSUE-ROLL; 663, 
contents of. II. 664. 
numbering. 664. 
docketting and Sling, 1d. | 
entry of proceedings on, to judgment, 838, 9. 
ISSUES, 47 P p 
U a ringas, &c, 169. 279, 80. 05. 310. . 
"pleadings, what. 647. a oat. Fade 
in law, /d. 
fact: 1d. 
triable by the record, J. 
country: 1d. 
, Ffeigned, 14. 
ſeveral in one cauſe. Id. 
by whom and how made up. 648, 
contents of. 649. 
form of, by bill ; 17. 
title. 1d. 
memorandum. 650, 
entry of imparlance. Id. 65 ., 
pleadings: 651. 
after judgement of reſdondeas ouſter. 


652, 
by — 21 654. 


| | pr ben and pleadings, Id. 
INT , 18 ISSUES, 


ISSUES, | 
upon pleadings, 


— >,” 4 PN Cc, 
22 


ND 24 


how concluded ; | 
on an iſſue in fact, triable by the country, 652, 
; 4 &c, 


award of wenire facias : 
by bill. 652. 
original. 654, 5. 
on ſeveral iſſues in fact. 653, 
pgainſt ſeveral defendants, who plead ſepa- 
1 rately. 14, 
where ſome of them plead, and —— 
let judgment go by default. 


4. 19 
on ſeveral iſſues, in fact and in fo 
where the ſheriff is intereſted, 655. ” 

in a county-palatine, Id. 
Wales. 656. © 
Berwick upon Tweed, &c. Id. 
where an impartial trial cannot be had, 


| Ji. 
entry of ſuggeſtions, Id. 657. 
on an iſſue , 4 fact, wiable by the 17 
7 
law. Id. 658. JU 


general; 648. 658. Ul 
delivery of: 658. 
againſt ſeveral defendants, 7, | 
after ſtriking out ſpeeial pleadings. 661. 
ſpecial ; 648. - | 
paper-book : Id. : 
by whom and when made up. Id. 649. 
delivery of. 658. | 
rule to return, 7g. 
time for returning, 659, 60. - 
returning, and paying for the entries, yo 
I. 
ſtriking out ſpecial pleadings, and giving gene- 
. ral iſſue. 600. 
fmiliter, and demurring. 4d. 
proceedings thereon. Gy 


ISSUES, 


IN D 


158 UES, | 
conſequence of accepting, or returning paper-book, 662. 
iſue-money, what. 661. 
N payment of, aboliſhed, Ia. 
"I entering: 662. 
WM rule for, when and how given. IJ. 
when and how done. 663, &c. 730, 31. 
by defendant. 665, 6. 
immaterial, what, 823. 
* not cured by verdict. 14.) 
1. informal, what, 7g. | 
— aided by 32 Hen. VIII. e. 30. Id. 1 
it, mĩsjoĩning, aided by the above ſtatute, 830. 
5. in ſcire facias. See tit. Scire Facias, ; 
LW, error. See tit. Error. 4 
54. JUDGES. 228. y 
JUDGES-ORDER, OE ; 
when not to be reſorted to. 404. () | 
for particulars, how far a ſtay of proceedings. 507, d. 
motion to ſet aſide. 408. 
ad, make it a rule of court. 14. i 
14. when final. 429, 30. | | 
how appealed from, IA. | 
1d. enforced. 430. ( | 
57, report. See tit. New Trials, | 
JUDGMENT-ROLL, 837, &c. | 
JUDGMENTS, | 
what. 836. | 
arreſt of. See tit. Arreft of Judgment, [1 
when and how ſigned, 483. 836, 7. | 
entering, in what caſes neceſſary. 837, 8. by 
in what manner, and by whom done, $38, . i 
after the death of parties; \ 
at common law ; 840. 853. j 
nunc pro tunc. 403. 442. 840, 41. 854. 1 
by ſtatute; | 
660, where either party dies, between verdi& and judg- 
61. $5 ment, 842. 105 3. 
ene after interlocutory, and before final judg- | 
660. | ment. 843. 1055, 6. i 
after death of one of ſeveral parties. 843, 4+ | 
1d. aſter plaintiff's bankruptcy. 844+ 
661. infolvency. 1. 
JES, JUDG- 


INDE X. 


JUDGMENTS, 


relation and effect of, at common law. 844. 
upon the ſtatute of frauds. 852. 
as to freehold lands. 844, 5. 
| leaſehold property. 845. N 
againſt defendant and his heirs, &c. 844, 5. 848, &c, 
in caſe of bankruptcy. 847, 8. 
againſt an heir, on the obligation of his anceſtor. 848, &c. 
reſtrained, as againſt purchaſers, 852. 860. 
| mortgagees. 860, 
docketting, what; and when, by whom, and how done, 
854, &c, 
want of, when relieved againſt in equity. 857, 8. l 
bringing in rolls of: 858, 9. | 
conſequence of neglect. 859. 
regiſtering. 860. 
amendment of. Id. 861. 
in abatement, 
for plaintiff; 
on iſſue in fact. 565, 
law. 1d. 
defendant ; Id. 566. 
of caſſetur billa, vel breve. 611, 12. 
in bar, | 
for plaintiff ; 
by confeſſion. See tit. Cognovit Afionem. 


default, what. 475. 
nil dicit; | 
for want of plea to declaration. 387, 8. 399 
. 475» 0+ 
new-aſſignment. 476, 


in ſcire facias, 1067. 
pleaadaptedto nature of action. Ii. 
in abatement, in — time. 
84, 5. 477+ 502, 3,4. 
' affidavit of the truth of plea in 
| | abatement, 477. 564. 
iſſuable plea, after judge's order. 
477· 
ing money into court, on plea 
YO SS it of tender. 1, 
right delivery of plea, 14. 


iving oyer. 504. | 
8 399 JUDG- 


IN D'E 4 


JUDGMENTS, 
in bar, for plaintiff; 
by nil dicit: 
for want of rejoinder, 476. 626. 
Joinder in demurrer. 476. 768. . 
a returning paper- book. 476. 659, 60. 
how ſigned, between eſſoign and firſt day in full 
. a term. 125, 6. 
waiving. 478. 
ſetting afide, - 
þ for irregularity ; 
A motion for, when and how made, 406, 478. 
upon affidavit of merits. 478. 
by nos ſum informatus. 475. 
interlocutory ; 
where the action ſounds in damages: 478, g. 
on demurrer. 479. 
1 tiel record. Id. 
in debt. 479. 
on 8 & 9 2 III. e. 11. 8. 12. 
intent and conſtruction of that act. 481. 
to what caſes it does not extend. 482. 
proceedings thereon, 14. 
how figned. 483. 
Q. If feire facias neceſſary thereon, after a year 
and a day. 1027. 


| 


final; 479. . 
how ſigned. 483. 
9+ no rule for judgment neceſſary. 1d. 
6. admiſſion of cauſe of action. 494. 


within the ſtatutes of Jeofails. 833, 4. 
on warrant of attorney; 403. 469. 


Id. how ſigned. 469, 70. 
ne. after award, in plaintiff 's favor. 749, 50. 
4+ non oblante veredicto; 807, 

in i what caſes given. 822. 
64. motion for, when made. 835. 
er, how it differs from a repleader. 824, 5. 
77 for defendant ;* | | 
lea of von- pros. See tit. Non-Pros, 

1d, volle proſequi. 608, &c. 

nopſuit, motion to ſet aſide. 405. 


G- JUDG- 


ü N D x. 


JUDGMENTS, 
in bar, for defendant 
as in caſe of nonſuit: | 
origin and foundation of. 688, 9. 
in what caſes given, and in what not. 689, go, 
after bringing money into court. 544. (v 
at what time it may be moved for ; 
in a town-cauſe. 690, gl, , | L 
country-cauſe. 691, 2. 0 
rule for, affidavit, and notice of motion. 407. 415. 
1 
making abſolute, or diſcharging. 692, . * JU 
proceedings thereon, Id. 694. 
cauſes againſt : 692, 3. 725. ; 
abſence of material witneſs, &c. 6g2, 


inſolvency : Id. 693. 


cefſet proceſſus. 693. 
parecaptory — 692, 3. 
proceedings thereon. 694. 
coſts on. See tit. Coſts, 
on demurrer, 403. 408. 
for plaintiff ; 
in abatement. 670. 
bar : Id. 3 
interlocutory. 9 . 
final. 670, 8 F 
to, or counterplea of, oyer, 503. 
to evidence. 786, 
on nul tiel record; 2 
uod perfecit recordum. 675. 
4 e de recordo. 225 
in abatement, 6 ũ . 
interlocutory or final. 678, 
on ſpecial verdict, motion for, 403. 408, 
bill of exceptions. 782. 
of repleader, 823. 
in ejectment, motion for, againſt caſual ejector. 408. 
in actions againſt executors and adminiſtrators. 612. 
1038, 9. 1041, 7+ 
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bankrupts. 1043, 4. 


inſolvent · dabtors and fugitives. 6 2. 1045.6. 
heirs and de viſees. See tit. Hair and 4 0 
| | wo 


JUDG- Vor 


_ — — — 


— 
> — 


— N * 
A ———— 


4 = — * 
— — — 
— 


r œ ůêM . ⁰˙A VA ̃7᷑˙ꝶ̃ ꝶt¹P = wü a 


—— — 
—— 

= 

* 


. 
611. 
1, 7. 


4516. 


vi ſu. 
DG - 


1 
JUDGMENTS, _ 


in ſcire facias, See tit, Scire Facias. 
—_— — Error. 4 * 
may be ſet off, though error be pen ing thereon, 582, 

erroneous and irregular, in what caſes a - th 


954» 5+ 
reverſed as to colts, &c, 2 5 
IURATA. mo 818. 
[URISDIGTION, 
pleas to, See tit. Pleas and Phading 
different kinds of, and when claimed or pleaded. 551. 
JURY, Trials by. See tit. Trials. | 
qualifications of. 697, 775. 
proceſs ; 
venire fatias, what, 697. 8. 
hiſtery of of clauſe of nfs prize. 698, 9. 
when iſſued, 700, 
after diffringas. 701, 2. 
diftringas, what. 700. 
alias and plaries. 701. 
when — to be reſealed. 705. 
to whom directed; 
ſheriff. 65 5. 703. 


coroner. 1d. 
— 655. 704. oil ws os 
where an impartial cannot 5 
in Wales. Id. 
Berwick u Fes 
county- 1 704. 
mitt imus. 
ſorm of; 704. 
n. raw od inten 1d. 794. 
WS | 
794+ 
teſte US 47» _ 5 98 


in what caſes aided, by ou of jeofails. 1 


common: 705. 


how nominated, 3 and returned. 1d. 706. 
Vor, II. Tt JURY, 
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ſwearing; 772. 


IND E X. 


JURY, 
Om. > 
5 good jury. 405. 489. 708. 


7056. | 
what, 20 how nominated. 70g. 
origin and hiſtory of ; HO 
on trials at bar. Id. 759. NY Fs 
5 in other caſes. 710. 
ſtatutes reſpecting. 711, 12. 
coſts of. 1d. F 1 
motion and rule for, 405. 408. 71. 
nominating and reducing. 713. 
ſammoning, in London. 714. 
notice to, on trials at bar. 760. 
once appointed, cannot be changed. 701. 
views by; | - 
in what caſes allowed, 714. : 
ſtatutes reſpecting. Id. 715. 
conſtruction of. 716. | R a 
motion for, and when of courſe or not. 405. 408, 717: 
rule for, and proceedings thereon, 717, 18, 
challenges of ; 769. «0 
to the array, 4. 
polls, 14. 
propter honoris r 
deſectum. 3 
affetum. 1d, 
cor Tory 14. 1 
to favour. II. 
triers. 771. 
delictum. Id. 
voire - dire. 1d. 


770. 


5 7 
after view. 773. Ee; Ay; 
taleſmen ; IA. | . 
at common law, Id. 
_ by ſtatute. 774, 5. 
withdrawing juror. 775. 
colts on. 547. 775, 6. 
withdrawing from the bar; 35. 
what they may take with them. 14. 


-* miſbehaviour of, ground for new trial. 810, 
objections to, or mode of returning them. 


iusniers 


KIN 


JUSTICES, 
of aflize, 7 
in eyre. 1d. 


of the peace, 
actions againſt 327, &c. 
limitation 


notices of, 27. . 
_— in. 335 


1 the — iſſue. 875. 
rin r _ 22 41. 


USTICIBS. « 


754. 


* : 


of. 19. 


Efie. 


LING, 
has a right to demand trial Ki Sk 755. 


though out of the common courſe, 758, 9. 
execution for debt of; See tit. Execution, 


priority ity of. 933- 972, Kc. 
out, without a acias. 1 
mo hacer eee 
error in, on & ju gment e court. 1085. 
to, from other courts. 1d. , 
row, to the Exchequer 


Wr , 


—— 


LACERAVIT. 885, 2. 


LANDLORD, 


kis claim the rout, under an exeretion. $43. the. 

how enforced. 945 

by dies, in le of bankruptcy 945- 

tit. Proc. 

how far confidered as a commencement of ſuit. 23. 197. 8. 


may be ſerved in Mu 91. 


remed 
LATITAT, 


LEASES, 


in what caſes ſeizable, ** an execution. 9 \ 
how aſſigned by the merit. 935 
g the leſſee. . 


of expe 


* 


. — 575· 


r 7 


— 


086. 
ber. 1089. 


1 


F.. „ LEVARL. 


1 N D E x. 


LEVABII. FAC IAS. 306. 
LIBELS, 

changing venue, in actions "UP $229 3. 
LIBERATE. 968, y. 971, 2. 1004. 
LIBERUM-TENEMENTUM, +. ENF. 

may be given in evidence, on the general -i ſue. 575. 

pleaded with not guilty. 589, 
plea of ; 620, 21. 
need not be ſigned or filed. 600; 
iſſue on, by whom made up. 648. 


4 4 


LICENCE,  - 4 e - 
mu be plea in tre . ky : 
+ coſts on plea of. 884. 583 f M/ 
LIEN, M. 


for balance of attorney's bill. 2 6. 23, &c. 55 
LIFE-GUARDSMAN, place of, ſaleable under the lords“ at; 


991. 
LIMITATION of Actions, * 1 MA 
nal, 14. | A 
general, 16, | k | b A 
after reverſal of j by error. 7. 5 Fab — 
outlawry. 1d. F s, E 


arreſt of judgment. Ii. ls 
exceptions in be of infants, c. II. 
perſons beyond ſea. I. 16 Is 
ations and caſes not mithin the ſlatute, 185 Ke. 
ftatute of; 
when pleaded, or given in evidence. 570, 7e 
how _— 2 A n ON 1 4 
cannot be pleaded after a ment. 47 
what will hs a caſe out of . 21 J "ny 8 
debt barred by, cannot be ſet off. 593, 5 5 
in error. 109392. HP, 
| plea of. 1154. e 70 
LONDON, error from the courts ; of, 1086, 7 7 ; 
LORDS? ACT; 101. 985. EY 
judge's order under, final. 430. 
compulfive clauſes in. e and ſee tit. —_ 
LOTTERY-ACT, 
proceſs on. 39, 40. | 
affidavit to hold to bail on. 94, 
actions, &c. for penaltie n, by whom brought 15. 
N See tit. . 1 


1 N DR X. 


MAL-FEAZANCE. 5. 354, 5+ 
MANDAMUS; 689. 833. | 
to inſpect books, e. 516. 
examine witneſſes in {ndia, 726 „ | 
enforce the award of commillioners, under an iacloſure- 


: act. 751.7 8 
dy the — 94. 165. 
MANDAVI-BALLIVO. 165. 2 ; 
MARINES, arreſt of, 76. 
MARKET-OVERT. 5 78, 9. . | 
MARRIAGE ; See tit, Baron and Feme. 6 
when a revocation of warrant of attorney. 466, 7 
A MARSHAL'S Acknowledgment, 219. 2 
1 book. 151. 204. 219, 20. | 
9 Nas TER's Report, motion 2 418. 536. 
Rules. See tit, Rules 
MAYHEM, damages for. 798. 
MELIUS-INQUIRENDUM.- 305. 
MEMBERS of the Houſe of Common#; 32. 57. 271. 314, Ke. 
executions againſt. g78, | 
MEMORAMDUM, what. 649. 
„ reaſon for, and different kinds of. 1. 650. 
general, to what time it relates 1 7 * 
how controlled or rectifed. 199. 
| ſpecial, * — I | | 3 
not uſed in aftions gn 0 2 
MESNE-PROCESS, — of. e IV. 
profits, coſts'in sQion for, 881. 
MILITIA, attornjeshow far exempted from ſerving in, 260, 61. 
9 — R, 


8 ne 810. | ; 
uscoNTIngAt E, 434. * 
aided by ſtatute of jeofails. 8 30. * 


* MISCONVEYING proceſs, — 
aided by ſtatute of jeofails. 8 30. 
MISDIRECTION. See tit. New Trials, - 
MISERICORDIA, 8 
want, or wrong addition of, aided. 861; 
MISFEAZANCE. 5. 6. 11. 384.5 36. 
7 MIS- 


\ 


. 


INDE X. 


- MISJOINDER, 60g. 
MISNQMER, 
effect of 158. 280. 
pleas in abatement 
mode of be 9 — . 61 
not material gment. 978, 8 
MISPLEADING, FATS 
aided by ſtatute of jeofails. 828, 9. | 
MITTIMUS, See tit. Certiorari and Mittin. . 
to a county-palatine. 527. 655. 704. * 
MONEY, Sj ern —4 = , Vat. 
origin of, 537. 
in what caſes allowed; 
in aſump/it. 5 38, Kc. An 
covenant. 538, 541, 2. | * 
debt for rent. 538, 9. 24 
on bond. 453. '# 
on policy A aſſurance. 539. 
in actions by executors or — „ 
againſt juſtices of the peace. Id. 541. 
officers of the exciſe or. _— Ii. 
in what caſes not allowed ; = | 
| in actions for general damages. 539, 40. 
upon ſeveral counts or breaches, 541, 2. 
coſts on taking it out. 542. 
motion for, when and how made. 407. 542. 
paying it in; 542, 3. 
1 yo f tender. /d. | 
rule for, when and how drawn up. 543+ 
on payment of coſts. Id. 
ſervice of copy of. 543, 4- 
how far an acknowledgment of the of SPEAR: $445 
generally, an admiſſion of the $45 
taking it out of court: 
| a waiver of irregularity i in bringing i it in. 54 
with coſts, in diſcharge of the action. 545, 6. 
Dh proceedings thereon. Jai. 
B in the action, for a = ſum, 0 7. 
| conſequences of. 1g. 


|.» "aol. is; .;; 
9. Whether the plaintiff can be nonſoited after. 50 0 OG! 
foreign, value of, how aſcertained. a 


x c 


IN PD E X. 


MORT-D'ANCESTOR, aſſize of, damages in. 791. 
warn I 2 
—— y, ſta War le, in. 457, 8. 
what. 401. 
for an attachment, 14. 403. Beg . 
on the civil fide : 403. 18 756 


where an action is depending; 1 
on behalf of the pin, 493, Gee. 
. me 


in ejectment. 406, &c. | 
where no action is depending; 
F 
notice of. 475 EP 
— in Report of, 15, Kc. and ſee tit. 4 
what may or may not made * ai the "la *r 


17, 18. 425. 726. 753» 
or rles See tt. Ruler. 1417.18. 425+ 7 751 
Ia. | cou erved in bearing. 42 
what counſel are heard on. _ 
for a concilium ; 403. 408, 
argument of cauſes on. 425, 
when and how brought on. 1d, 1160. 
what counſel are heard on. 428. 
bed ating — — da 
t ys. 425. 
to come on peremptorily. 258. 426. 
coſts on. See tit. C. 4 
MUTINY ACTS. 78. 
44 5+ MUTUAL-Accounts ; 
will take a caſe out of the ature of limituons 


23. 
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p, 


NEGLIGENCE, 
actions for. 7. 355. 
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NE-RECIPIATUR. 684, 5. 761, 
W s See tit. Pleas and H raving 
plea of not guilty to, need not be ſigned or 6os. 
iſſue on, hy whom made up. 608. 
coſts on plea of not guilty to. 884. 
as ys 1 f 
origin and n ty of, 807, 8. 
in what caſes granted; 80d. 
in ejectment. 1d. 
after trial at bar. 760. 80g. 
nonſult. 809. 
concurring verdicts. Id. 
contrary verdicts. 7. 
in inferior court. 810. 
after ſpecial eaſe, Aae msd <a" 
grounds of moving for; _ 
want of due notice. 940. 
wiſdehaVicur of Ro party. 1. 
. 4 
abſences of parties * witneſſes, 811, 
diſcovery of material evidence, after trial. Iu. 
miſdire — of judge. 1d, 
error or miſtake of jury. /d. 812. 
in a penal, hard, or trifliug action. 6 12. 
where the defence is tinconſcionable, . 
for exceſſive damages. Id. 813. | 
ſmallneſs of damages. 814. | 
cannot be had, for one of ſeveral defendunts. 606. 955. 14• 
E 1 $13. 
in criminal caſesg 814. 
motion for, ra. and how made. Id. 
holy 


not allowed, after moving — ] 

affidavit in ſupport of. 81 5 

judge's report on. 1d. 5 ö 
rule for, and proceedings on, to new 11. 16. 
colts on. See tit. Coffs. 

NIENT-DEDIRE. 523, 4: 656, 7. 


NIL-DEBET, 56s. 


a nullity in umpfit. got. 
what may be given in evidence on, E. 


NIL-DICIT, judgment by. See tit. yy 


un- 


IND EX. 


NIL-HABUIT in Texementis, plea of. 571. 
mag proceſs. See tit. Jury-procy. 
u 0 * in ju 7 s. tit. 
order of, See N Arbitration. = 
record or roll.of, what. 727. 
confents of; 651, 2. 727. 
Placita. 727. 
Jurata. Id. 728. 
Sciendum. 728, 9» 
; by whom, and bow ads wa. 729. 
_— , and paſſing. 664, 5. 729, 30. 
ondon and iddlefex. 729. 
© the aflizes, Id. 730. 
2 U N 1 
m again, but need not in gene 
re · ingroſſed, * trial. 818. 
amendment of. 643. 
trials at. See tit. Triak, 
NOLLE-PROSEQUI, 604. 
what. 608. 
on plea of coverture, &c. Id. 
of the whole, or part of cauſe of action. 1. 
where there is a demurrer to part, and an iſſue to other 
10. 
in aQions againſt ſeveral defendants. 6i1, . 8 
coſts on. See tit. Coffs. 
NON- ASSUMPSIT, 568. 
what may be given in evidence on. 569. 
NON COMPOS MENTIS. See tit. — 
NON-DAMNIFIC AT US, plea of. * 
NON-DEMISIT, plea of. 572. | 
NON-DETINET, $68. PREY 
what ma ven in e on. 571. 
NON EST FNe fbi. 568. N N 
was mop de in evidence on; 
in covenant. 570. 


debt on bond, or e bene 
ſpecial, muſt be delivered. 599- . 92. — 
need not be figned. 1d. 
10 an One 61, &c.“ 
NON INFREGIT CONVENT TIONEM ; 


when a bad plea, 570. 
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IN DI X. 


NON OBSTANTE VEREDICTO. See tit. Jun. 
NON-OMIT TAS. See tit. Procgſt. 
NON-PROS, | 
judgment of; 
for. not adjourning eſſoin. 277, 380, 81. 
on removal by habeas corpus, 192, 
recordari facias loguslam. 193. 
for not declaring ; ; 376, &c. | 
by r 322, 3. 
| I. 377. 
in * — action. 379. 
regular my irregular. 5 
replying, &c. 
— iſſue. 605.6 687. 
certifying the — 1125. 
alledging diminution. 1138. 
aſſigning errors, 1140. ; 
proceeding, after original ſued ont, 1 148, 
coſts on. See tit, Cofts. Hp 
motion to ſet aſide. 495- RE Ne wh 
arreſt after, 84. , 
NONSUIT, | , 
origin and hiſtory of. 788. f 
for what cauſes. 14. 
defect of evidence, in a particular county. 14. 
after bringing money into court. 544. 490 
advantage of. Id. 789. 
can only be at the inſtance of defendant. 789. 
1 an action againſt ſeveral defendants, d. 


22 


r judgment, not n on. 807. 
new trial after. 8 . 
judgment on; See tit. pments, 
wi in caſe of nonſuit. 22 ſame title. | 
ſtaying proceedings on judgment, pending error. 439, 40. 
NON SUM INFORMATUS, 05 | 
judgment by. See tit. Judgments, 
NON-TENURE, plea of. 1071. 
NOT-GUILTY, 
a good plea in debt on ſtatute.” 476, 7. 
plea of, in treſpaſs or caſe. 668. 
what may be given in evidence on. 6795 6. 
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. NOTICE, 


IN DE Xx 


NOTICE, 
of action. 26, 


on proceſs, to a ; 
Fades 3 g 
its direction. 39. 
form. 1g. 


four terms. 391, 2. 
of ſet-off, See tit, Ser off. 
trial; See tit. Trials. | 
want of, good ground for new trial. 810. 
of inquiry, See tit. Iaguiry. | 
need not be given of executing elegit. 959. 
to produce deeds or writings, &c. 721. | 
of motion. 415. 692. | | | 
of judgments, what and when material. 846. 857, 8. 
by attorney, not to pay money to his client. 924. 
of peticioning, &c. on the lords act. 988. 995. 
of the allowance of a writ of error. 1101. it 
how ſerved. 247. | | 
when neceflary to be ſhewn in pleading. 350. 
NOVEL-DISSEISIN, aflize of, damages in, 790, gi. 
NULLA-BONA, return of; 947. 
dings thereon. Id. 948. 
NUL-TIEL-EECORD, | 
of; 501, 568. 1033. 1071; 107 
ou he cn uded. - tit. Pleas — Pleading. 
what may be given in evidence on. 574+ 
muſt be delivered. 59g, © 
—— 3 6 65 
endment⸗ er plea of. 633. 
. of, to a plea of privilege. 59 (/), 246 
3 047+ 8 FA 
whom made U 
W triable. og * 
proceedin on ; ' | 
| — or rule to Joerg record. 1d. 
continuance of, 1d. 


BREE 
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NUL-TIEL-RECORD, 
judgment on; See tit. Judgments, 1 
not within the ſtatute 8 & g.. III. c. 47; 48, 482. 


difference on, between a diſcontinuance and reverſal of 


Wes . 
NUNC PRO TUNC. See tit. Fudgments. 975 
NUSANCE, ad ion for; 8. 355, p 

declaration in, 359. 


- 


OFFICERS of the court ; 

judges. aas. 

on the crown-fide; 

| clerk of the crown, or coroter. 229. 
ſecondary and clerk in court. 4. 
clerk of the rules. 1d. 
© examiner. 1d. | 
calendar-keeper. id, , 
clerk of the grand juries. . 

on the plea-fide; - K Far 3 
prothonotary, or chief-clerk. 14. " 0 
maſter or ſecondary, and aſſiſtant. 1d. . | 
clerk of the rules. 7d, | | 


- apers, II. TOY | 
1 declarations. I. 0 
common - bails, poſlaas and eſtreats. J.. 01 


zudgments. 1g. 
dockets, —— and ſatiafaRtions, J. 
ſigner of the writs. Id. 
ſealer of the writs. 231, 2. 
2 brevium. 230. 
acers. 1d. 
exigenter. II. 
clerk of the outlawries. 1d. 
inner and upper treaſury, . 
outer-treaſury. 4g. 
inks of i prius. Id. 
chief uſher and crier. 232. 
deputy e „ 
ges cle 2 pk 5 
| on 14. , Tos 
OFFICERS 


IND EX. 
OFFICERS of the Court: r 
of the King's - Bench priſon ; ; 
marſhal, 231. 
deputy-marſhal. Id. «In 
cha CO 1 4} 
e pa 4. 
l 14. 
tornkeys, c. 1d. 
at ni privs ; 174 
marſhal and aſſociate. 232. 
- clerk of 25 prius. 1d, 
crier and train-bearer, Ja. 
of the circuits; . 
N clerk of aſſiae. 1d. * | 
aſſociate, I. © 8 12 i 3 
+ Clerk of arraigns. 1d. | 1 
indictments. Id. | 0 
Judge's marſhal. 1. | 
crier, clerk, and tipſtaff. 1, 
lien of, for their coſts. 924. in notis, 2p 
of the army, half pay of, riot aſſignable. gg1. } 
OFFICES, attornies exempt from. 260, 
diſturbance of. 360. (a) 
when ſaleable, under the lords? act. gat. 
ORDER of Nj# Prius ; See tit. Arbitration. 
motion to make it a rule of court. 408. 
ORIGINAL-WRIT, 23, 4. 31. 
what. 271. 
when it lies, 4. 
in what caſes neceſſaty, 1d. 273. 275- 2949 . i 
benefit of proceeding by. 272. 1091- 1 | 
for commencing or removing actions. 273. 
di curſu * magiftralia. Id. 
precipe, or | te fecerit . 274. 
by whom iſſued. 1g. 
when and how ſued out, 1s. 275. 
form of. 274. | 
direction. 275. | | 
teſte and returo\, 1d. 276. | . 
amendment of. 291. 642. 7 | 
declaration by ; ſee tit. Declaration, jp 
venue in. 336, We 
N e What KEE 338, 9. 
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ORIG IN AL- 5 


FN 9S x, 


ORIGINAL-WRIT, 
er of, cannot be demanded, 338 (4), 502. 
Abe by: See tit. Mes. , 
award of wenire facias. 654, 55 " EY 
want of, aided by verdiQ. 289. 827, 8. 1147. 
error, after judgment by default, &c, 289. 1141, 
how aſſigned. H4l. "hh : 
| confeſſion of, 1153. 
. ſuing out, after error brought. 1148. 
— for: 1 1255 4. 1148, 9. . 
ings thereon, 1144» 3. 1153, | 
oventBERs, © 4 wht ea 


attornies 15 liable to be choſen. 8 as. 
inquiry of damages, in actions a 4 
OUTLAWRY, in dh actions, 1 293, 4+ ” 
in a ſeparate or joint action. 225, 293+ 322. 
- forfeiture UPON. 293, 4. | 
women waived. 294. 
upon meſne-proceſs. Id. 295, 
» final-proceſs. Ia. 
writ of exigi facias. 295, 6. 
| atur exigent, 296, 
proclamation. Id. 297, 8. 
ade _ on the exigent, 298, 


—.— 1 i. 
bail. J. 299. 


| Judgment of outlawry, or waiver, 299. 
charging defendant in execution on. 221, 
| capias r general or ſpecial; 299, 300. 
form of * gages writ. 300. 
E 25 ngs thereon. 4. 
Ols 2. 


0 
0 | form 2 wr 303, 4+ 
wy proceedings thereon. 304. 
| Inquiſition. 305. 
return. 1, 

_ tranſcript into the Exchequer Ia. 
venditioni exponas, 306 
feire fatias. Id. . x 
levari facias. ; 


dill of diſcovery, &. 14. 


PAP 


OUTLAWRY, 


INDE Xx, 


OUTLAWRY, 
how to obtain ſatisfaQion, from the outlaws property 5 7. 
of reverſing it, by writ of error or motion. 308. . 
appearance. zog. 
bail. /d, 310, &c. 
_ coſts. See tit. Coffs. 
_ reſtitution, 312, 13. , 
limitation of actions after reverſal, 17. 
declaration after. 310. (x) 
plea of ; 556. 565. 
after the laſt continuance, 764. 767. 
after judgment. 980. 
in a civil ſuit, confidered as an execution within the 8 Far. 
8. 14. 945 · 
landlord's a after a diſtreſs made and outlawry re- , 
verſed. 14. 
OYER, 


of deeds, &c, in what caſes demandable ; 
by defendant. 498, 9. 
inf, Ja. 
by and of whom demanded. 499. 
cannot be diſpenſed with by the court, IA. 50o. 
when neceſſary to be 1 during the ſame 


term. * 501. 
of records ; 673. 5 
. — writs. 338. 502. 
ne-procels, 288. 
demand of, at what time to be made. 383. 502. 
iofifting upon. 502, 3. x 
conteſting. 503. | 
no __—_ time for 6 pe ive it, _ A e 
party whom deman carry » C. to ö 9 
verſary. 499. 
in what time it muſt be given by defendant, 304. 
judgment for not giving it. J. 
2 tting forth the whole deed, &c. 476, 
what aſe may be made of i it in pleading. 503, 4. 
time to — or reply aſter. 392. 504. 
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PAPER-Days, 423. 
argument 0 cauſes on. 1d. 
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IND E X. 
PAPER-book ; See tit. Mes. 


in error. 11 
PARI SH-BOOKS, inſpecting. 512, 13- | 
officers, coſts in actions againft, See tit, cn. 
PARLIAMENT, 
abatement of writ of error, by prorogation or difſolatior 


of. 1130, 
PAROL-DEMURRER. 556. 1060, 11 55. | 
PARTICULARS, 
of plaintiff 's demand; | 
in what caſes demandabl : 1d. n 
in 4 , or debt for 5 &c. a. 
— bond, for — vs of covenants, xc. 
08. 
where there is a general form of declaring. 1d 
in ejectment. 509. 
in what caſes not demandable; 
in ſpecial umts, &c. 508, 9. 
actions for wrongs, 50g. 
ſammons for; 507. 
when taken out. Id. 
1 — 1d. PETER wy 
ow far a ſtay os. 
of defendant's ſet-off; 5 Ky he 
ſummons and . 14. 510. 
conſequence of not delivering. 510. 
ſummons and order for further particulars. Id. 
to amend particulars. Id. 
effect of, at the trial. Id. 511. 
2. if a ground for friking out inapplicable counts, 


PARTNERS, 
actions by or 2 9. 10. 
pleas in. 557, 8. 
| ſet-off in, when allowed. 583. 
executions againſt. 938, 
PATENT, 1 ne 
venue in action for infringing. 522, 3. 
ſire facias for repealing : 1007. 
colts in. 1076, 
PAUPERS, what. 892. 
Ne entitled to iſſue-money, 661. 


7 PAUPERS, 


Ry 


335. 


PE 


PER 


| Vo 


I ND E X. 


PAUPERS, 
may have trials at bar, 757. 
coſts in actions by, 892. | 
PAYMENT, 
to the attorney or agent, when payment to che principal.254. 
of money into court. See tit. Money. 


when pleaded or given-in evidence. 569. 574+ 1071, 


without acquittance, how ed at common law, 822. 
PEERS, and M —— wa of the Houſe of COMMONS; 81, 
how proceeded againſt: 24. 31, 32. 271. 274, 314+ 
jointly with others. 315, * 
cannot be arreſted. 56, 7. 
' _ caſt an eſſoin, 2 77s 8. 
2 againſt, by original = — 
ill againſt members 0 ouſe of Commons. 16. 
2 commencement. 337. 
concluſion. -- ot 365. 
how filed, 318 
of the proceſs thereon : 319. 
form. Id. 
teſte and return. Id. 
ance. 1d. 
declaration. Id. 320. 
cannot be attached for non-payment of money. 86, 7. 
— agen of award. 745. 
taken in execution. 320. 2 — 
liable to attachment, for contempt of proceſs, 56. 722. 
bail of, diſcharged. 152. 1072. | 
PENAL-ACTIO S, , 
limitation of. 14, &c. 
where laid. 335. 
arreſt in. 67, 8. 
may be commenced by latitat, 998. 
compounding. See tit. Compounding Penal Afions, 
ſtaying 3 in, on payment of the penalty. 452. 
other grounds. 434, Kc. 
till ſecurity be given for . 
double pleas not allowed in. 588. 
amendments in, at common la): 640, 41, 2. 
by adding continuances. 606. 
not within the ſtatutes of amendments. 642. 
16 & 17 Car. II. c. 8. 1113. ö 
Vor. II. | Tae: PENAL-+ 


INDEX 


PENAL- ACTIONS, 
not within the lords' act. 987. 
iſſue-money in. 661, 
judgment in: 861. 
2s in caſe of a nonſvit. 659. 693. 
trial of, when it cannot be put off. 696. 
damages in, not recoverable by common inſormer. 364, 4 
judgment reverſed ſor. 1165. T 
: colts in. See tit. Cofts. _ 
within the 32 Hen, VIII. c. 30. 834. 
9. if error lies i in the SO meme; in a 1 


| 1092. 
PENALTY, it 
» arreſt not allowed for. 68. 73. 
when con ſideretl as the debt at law. 455. 
ſaying proceedings, on payment of. 452. 
pleas in debt for. 572. 
cannot be ſet off. 582. 
PEREMPTORY-Days, 426. 
. undertaking, See tit. 8 as in caſe of a Nuit 
PERF da CE, 
| when pleaded, or en in o, gen. 70, 71» 
PER MINAS, 4 $4 5 . 
muſt be pleaded, in debt on bond. 574. 
PERSON. 
- pleas jn abatement to. See tit, Pleas and Pleading., 
PETITIO 
againſt gaolers, Ke. on the lords? aft, 2 
for day rules. 984. . 
on the lords“ act. 989. 5 
for an original writ. 291. 1147, 8. 
a writ of error. 1094. 
to the Houſe of Lords ; 
to return cerlierari, by a ſhort day. 1 1 46. 
have the cauſe appointed, for a worte day. 1159, fo. 
PEWS. See tit. Sea's in Churcbes. 
PLACITA. 727. 1149. 1159. 
PLEAS and PLEADING, 
time for; vill 83 
upon a bill againſt priſoners : 
*? in cuſtody of the marſhal, 206, 386. 
ſheriff, &c, 214, 5 


EAS 


Pl 


IND E X. 
PLEAS and PLEADING, 


time for ; | 
upon a bill againſt attornies, &c. 270. 386. 
an attachment of privilege. 268, 9. 
a habeas corpus. 385. 39. 
by original writ, or bill in treſpaſs ; 
formerly. 385. 2 
at this * f nr 
when the plaintiff declares abſolutely. 387. 
I yy * de bene . 388, 9. 
after an imparlance, 390. 
four terms. 391, 2. 
changing the venue, 392. 
demanding oyer. 1d, 
. 2 declaration. Id. 635. 
| ent of re/dondeat oufter, 565. 
to the jorifd;tion, 562, 3. n | g . 
in abatement, 1. 
obtaining farther time to plead, 393. 
motion for. 1d. 407. . 
a month what, 394. 
general order of pleading. 548. 
pleas to the juriſdiction; 549. 
| in local actions. i, 
ejectment. 12. 
tranſitory actions. 550. 
when to be pleaded. 383. 562, 3. 


mode of concluding. 560, 61. | 

maſt be pleaded in pen, and only with 5a 
5 defence. 560. 
in abatement ; 


to the perſon of plaintiff. 555, 6. ' | 
| | . 510, 11. 556, 
&c. 


wn 


form of. 1d. 559. 
action of. 359. 
in ſcier facias, 1070. | 
general requiſites of. 560. © 
may be pleaded by attorney. 4g. 
beginning and concluding. Id. 561. 
when to be pleaded. 383. 562, 3. 
| Uu 2 PLEAS. 


1 1 
runs and PLEADING, 


eas in abatement; 
- muſt be verified by affidavit. 563, 4. 
ſtgned and filed. 564, 
replying or demurring to. 1d. 565, _ 
HE * — 5 — * 
time to plead, after judgment of + at ouſter. 565. 
in what caſes a ſecond plea in abatement 1s allowed. A 
in bar, what; 567. 
grounds of defence on: 
in actions upon contracts. 17. 
in denial, nor 
of the whole cauſe of action. 568. 
az part of it. 4. 572. 
confeſſion and avoidance; 
by matter precedent, 568. 
. ſubſequent. IA. 
by way of eſtoppel. 77, | 
what is aided or waived by, 263. 276. 
general-iſſue, what. 568. 
when proper to be pleaded. Id. 
what may be given in evidence under it; 
in aſſumpſit. 569. 
covenant. 570. 
debt on fimple 1 | 
bond, or other ſpecialty. 573. 
record. 574. 
detinue. 1d, 


treſpaſs to perſons. 574, 5+ 
.- perſonal property. 575. 
real property. Id. 
_ againſt juſtices, &c. IJ. 
caſe. $75» 1 
pleas amounting to. 577. 
of colour, 
implied. 14. 558. 
expreſs. 578, 9. 
engroſſing, entering, and delivering. 599, 600- 
need not be figned, 599. | 
waiving. 600. | : 
* withdrawing, to plead it de x>wo, with a notice © 


5 ſet · off, &c. 407-60! 
- | et - Ott, LEA. 


, 
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PLEAS and PLEADING, 
pleas in bar; 
ſpecial, when neceſſary ; ' 
in aſſumpfit, * 
covenant. 1d, 
debt on ſimple contract. 571; 2 4 | 
for rent. 1d. #2 | 


fr pony hg © 2h 
penalty. 572, 


treſpaſs. Id. 575. 
trover. 76. 


action for _ 14. — 


muſt be ſigued way 600. 
what pleas need not, but may 'be delivered. $99, 


ſtriking out, and giving general iſſue, 601, | 
rule to abide by. 405. 601, . 
ſingle or double; 
at common law. 586. 
by 4 4. c. 16. 587. 
determinations upon this ſtatute, 5 88. 
motion for, and rule to plead ſeveral matters. 407. 589. 
- Coſts of double pleading. 590, &c. 
in general, their qualities and conditions, 368, &c. 594» 


general pleading, in what caſes allowed. 596, 7. 

concluſions of. 597. 

what are iſſuable. 394, 5 

ſearching. for, #16. | 

adding, 407. 602, | 

amending. See tit, —— 

ſetting aſide pleas. 5 563, 4. 
replications; 

in denial, 604. vg al 

of the whole *. dad... EA 
a part of it; _—_ X 
with a traverſe 16g. vis 

what ii is, and when 1 614. 
6 reſpeRting ĩt. Id. 615, 16. 
Uu 3 PLEAS 


IN. D E- X. 
PLEAS and PLEADING, 


replications ; \ bn f 
in conſeſſion and avoidance : 616. 
by matter precedent, 7. 
ſubſequent. Id. 
by way of eſtoppel, 604. 616. 
qualities of. 616. 
muſt. be conſiſtent with inden ; 1a. ' 
departure, what. 44. 
inſtances of: 61 
as to time —_ place. 14. 618. 
how taken advantage of, 618. 
by way of new aſſignment ; . 
its general nature. Id. 
as to time. /d, 
place. 620, &c. 
| other circumſtances. 622, 3. 
ſhould be certain, 623. 
_ pleas to. Id. 
mode of concluding, 625. 
concluſions of. 623, 4. PLF 
| when delivered or filed. 625. | | PLE 
ſigned, Id. 
rejoinders, ſur- rejoinders, bundenen ſur- rebutters, 2 


amendment of pleas, replications, &c, 635, Ec. 767. 
plea or replication bad in part, is bad in 7080. 627. 
of nul tiel record, how concluded, 672. 
replication to. 12. 
replication of aul tie! record, how concluded. 1d. 073: 
rejoinder to. 674. a 
pleas puis darrein continuance ; 
what. 764, 5. 1075. 
- when, am in what caſes, pleadable, 764, 5. 
in abatement ; Ls.” 934% | 
remptory | : 
—— of 1. 
after bringing money into court. . (v) 
in bar; 765. 
form of, at the 3 766, 
concluſion df. Id. 765. 
waive a former v7 765. | | 
maſt be certain, Id. p LE M: 


INDE X. 
PLEAS and PLEADING, 


pleas puis darrein 238 
how reſtrained. — 
proceeding on. 8. a 
other pleas elendable > wifi prius, 767. 
pleadings cannot be objected to, on demurrer to r. 
dence. 783. 
what defects in pleadings are aided after verdict, at com- 
mon law. 8 19, 20, &c. 
what defects are amendable, See tit. Amendments. 
| cured, as matter of form, by ſtatutes of 
| jeofails. 828, 9. 
repleader ; 807. | 
when granted. 823, 
rules pry ter 2 Cds «fi 
iſſues on, 2 made up. 648. 
ho it 45 from a judgment on obftante veredicto. 


824, 5 
pleadings in /cire facias, See tit. _ n 22 
error. See tit. Error 
PLEA-ROLL. 60g. 643. 
PLEDGES, 
by — 278. 


want 1 8 aided, HOT 
PLENE-ADMINISTRAVIT. 199. 329, 30. 599. 61. $54. 


1038, 1 1. 10 
iſſue on, by whom made up. 648. ep cog " 
PLURIES, Writ of, Sce tit. * Execution, and 72795 


Proce/i, 
POLLS, challenging. See tit. Jury. 
ou F- gona gunny * 
enlvering co 0 OF, * 
. 3 Py ot. 505 ö 


changing venue in, 521, 2. 
bringing money into court. 539. 
co 222 what, 532,3. 
hiſtory 
terms no Bt on defendant. 14. 
motion for leave to take out execution, after verdict 
for plaintiff, $944 $3 3+ 885 
in what caſes the verdi& is conclufive, and 
not. * + | 


Tas: POLIC 


INDE XxX 


- POLICY of INSURANCE, 
actions on; A 
colts in. 534. 547. A 
evidence of intereſt, on execution of inquiry, 494- 
POSSESSION, 6d, 556. 565. 
- POSSESSION, ſufficient againſt a wrong-doer, 
' POSTEA, " 
what, 84. 
when and by whom 3 Ii. 
ſtayed in officer's hands. 8. 
new one ordered, 804. 
.amendment cf, 643, 793» + 804, 5+ 
ſtamping, 836. 
muſt be brought in, before motion in arreſt of judgment, 
rule for bringing it in. Ia. Kc. 835. 
POST. OFFICE -Books, inſpecting. 512. 
POST. TERMINUM. 858, 9. 
POUNDAGE. See tit. Execution, 
POWER of ATTORNEY, * 
to demand money on award, 748, 9. 
PRAMUNIRE, = 
PRESCRIPTIO 
PRISONERS, how ie 96. 
on meſne-proceſs, treatment of, 101, 104. | 
execution. 104. 980. 983, &c. 
giving warrants of attorney. 461, 2, &c. 
proceedings againſt ; 
on a removal to or from the Fleet, or priſon of an in- 
ſerior court: 
before declaration. 176, 7. 
after declaration, 177, 8. 221, 
in cuſtody of the marſhal, previous to the plea 
bill againſt. 195, 6. 
time for declaring, on a removal or commitment. 
200, 201, 


on a ſurrender, in diſcharge of bail. 201. 
; further time. 225. 322, 
| mode of proceeding, by the lame plaintif, for 
| the ſame cauſe of action. 201. 


upon proceſs in treſpaſs, or by attachment of 
a privilege. 1d. 


by original writ. Id. 


for a different cauſe of action. 202. 
| enn 


INDE KX. 


* 


PRISONERS, | 
in cuſtody of FE marſhal, previous to the plea ; 


when and how chargeable, by the ſame plaintiff, or 


a third perſon: 203, 4 
in-term. 204+ 


Ne . 205. 
rule as to detainer. 205, 
time for pleading. 206, 386. | 
in cuſtody on a criminal account, cannot be . with 
a civil action, without leave. 203. 
in * of the ſheriff, Kc. previous to the plea 3 207, 
by the ſame, nr 307 
time for declaring. 210, 11 
further time. 225. 322. 
mode of declaring : 211, 12. 
affidavit of the delivery, &c. 212, 13; 
times for appearing, and pleading. 214, 1 5. 
demand of plea, &c. 215, 1 
notice of filing plea, when neceſſary. 215, 16. 
in cuſtody of the marſhal or ſheriff, &c:; ſu equent to the 
plea ; 


_ 


notice of trial to turnkey, 21 i 
times for proceeding to 7, good final — R and 
charging them in execution. 217. 
mode of proceeding to trial and final judgment. 21g. 
charging them in execution. 4d, 
in the King's- Bench priſon, I. 
in a county-gaol, 221, 
in the Fleet. Id. | 
» bags riſon of an inferior court, 1. 
arge unneceſſary, on plaintiff 's 
222. 
when and how diſcharged, from the cuſtody of. the mar- 
© ſhal or ſheriff, &c, for not proceeding i in due 
time, &c. 222. 406. 
cauſes to prevent their diſcharge, 225, 
conſequences of being ſuperſeded, or 2 227. 
when attornies, cannat bring actions. 205, 6 
in what caſes entitled to the benefit of the lords” act. 985, 
&c. 
when and how diſcharged under it. 988, Kc. Ng 
compelled to deliver up their effects. 995, c. 
removal of, by habeas corpus ad teftificandum. 723. "nods 1 


%. 


INDE x 


PRIVILEGE, 603. 682, 3. 


of —— 32: 57. 116 &c, 
pPerſons. 53, 4 

place. 87, 8. 259. 

attornies, &c. 5B. 259, &c. 
when allowed againſt privilege. 262. 
waiver of. Id. 263. 
how pleaded. 59 (t), 246. 556. 

in what time, 383, 4. 

PRIVITY, of JE 333,4. 


PROCEDENDO. 25 91. 422 See alſo tit. Habeas Corpus, 
ting 


PROCEEDINGS, 0 22. See — Setting 
be t an aying rocks 4. 
PROCESS, wi 
in treſpaſs SF 
attachment. 


3 
bill of Middle 272 23. 33. 46. 
— | vu of Middlyex. 3. 
_ 23. 34+ 


| pre capias. 34+ 

ves omittas. 35. 94. 165. 
ſhould correſpond with the sees preceſs, 34 
in Wales and the Countie:- Palatine, 35, * 
in what manner iſſued, 4, 
by whom figned, 7, 
when ſealed, 12. 
præcipe, &c. 36. 

common; 14. 
E bein plex of nr. 38. 

* to appear to. 39. 55. 


on oy 3 39, 40. 
again il | 
an 3 1a, 41, 

direction. 41. | | 

teſte. Id. 

return, 46, 7 

N nh of the Jade 48, 9. 


PROCESS, 


INDEX. 


PROCESS, 


ſpecial ; 
indorſement of the ſum ſworn to. 50. | 
attorney's name, 1d. 267. 


by original; 
ſummons. 277. 280. 337. | 
attachment: 278. 280. 337, 8. 
7 how executed. 278, 9. | 
iftringas 6: 9. j . 4 
iſſues. 1d. a, 48 2 | , 
how far affected by ſtat. 12 Geo, I. e. 29. 280, 81. 
againſt corporations. 281, 
hundredors, 282, &c. 
. peers, and members of the Houſe of Commons. 


| * $316, 17. 
_ 286. ; 


pluries 
teflatum - 
non omittas 
teſte and return of. 288. 317. 
A — 590% &. © co: 
ce CODY OT; * 
in what — 2. 
of what proceſs, 1d. TTY 25 Os 
by whom, gi. 
when. 1d. ; 
where. 1d, J 
how. 1d. : 
againſt huſband and wife. g2, | 
upon the bill againſt members of the Houſe of Commons. 
in what caſes void. 62. 318, 19. 
when entered on a roll. 119. | 
contempt of. See tit. Attachment. - 
for bringing in the jury. See tit. Jury-Proceſe, - 


capias. 237, $. 


of execution. See tit. Execution. 

error in, aſſignable in the ſame court. 1084. 
PROCHEIN-AMY. See tit. Tant. 
PROCLAMATION, Writ of. 2967. 


PRO- 


IND E X. 


PROFERT in Curis. 358. 1052. 1070. 
PROHIBITION, 2 
iſſues in, may be made up by defendant. 665. 
trial by proviſo in. _ 
coſts in. See tit. Co 
PROMISSORY-NOT 8. See tit, Bills A and Pro- 


PROTECTION. 556. f 85 
PRO VISO, trial by. See tit. Trial,. 
PUIS-DARREIN.CONTINUANCE, See tit Pas and 


Pleading. 
PURCHASERS, * 
how far affected by judgments. 846. 5 A &c. 
PUTTING OFF TRIALS, See Ut. $6.8; 


: 
: 

: x 8 

ö D l 


QUAKER, | 
affirmation by, to be admitted, an e; 244: 
not ſufficient to Wer attachment. 749. 
QUARE-IMPEDIT, 
inquiry of damages in. 487, 8. 
iſſues in, may be made up mm — 665. | 
trial by proviſo in. 686. 
damages in. 792. 
coſts in. See tit, Coffs, 
QUARTO-DIE-POST. 45. — 
f . — Writs of error. See tit. Ar. | 
QUI-TAM-ACTIONS. See tit. Penal a 


QUO-WARRANTO. 833, 4. 


® 4 ” * 3 4. © 
4 * 
- x | DO, 
5 ” * 
j 


— — W kn 


RAVISHMENT of Ward. 1090, 91. | N 
REAL-ACTIONS, 1. 
damages in. 790. n | | 
coſts of, See tit. 1 16 N. e 
fſeire facias in. 102 | 


REBUTTERS, See tit. Pleas and Platt: 
RECAPTION, 89. 209. 


INDE X. 


RECOGNIZ ANCE, 
what; 1009, 
at common law: Id. 
to the king or a ſabject. I. | 
before whom acknowledged: 1d. 1010. 
in London. 1010. 
muſt be a yp 14. 
of bail; | 
in the action; ' 
by bill. 129, 30. 1013» 
original, 130, 1013, | 
entry of; 1016. 
by whom, when, and how mods 14. 1017. 
proceedings on: See tit. Bail and Scire Fatias: | 
ſtaying. 442, 3. | 
in error; 1013. 1020. 1106. 
in what am. 1116. 
when the party muſt join in it. 1117. 
form of, 
in the Common-Pleas, = 


on a ſtatute - merehant. 964. 5 
ſta ple. 14. 973. 
in nature of a ſtatute · ſtaple. 965, 6. 
from what time it binds the land; 
at common law. 845, 848. 
by the ſtatute of — 852, 3. 
regiſtering, in Midaliſer and 7: . $60 
RECOGNIZANCE.- ROLL. 1016. 5 
RECORD; See tit. Nul tiel Record. 
of Nif Prius. See tit. Ny, Prius. 
RECORDARI-FACIAS-LOQUELAM. 193+ 1175 
RECOVERY, - 


for the ſame cauſe, when pleaded or given ia evidence. 
369. 571. 574+ 576. 
fſeire facias on error to reverſe, 1061. 1150 
REDISSEISIN, damages on writ of. 791. 
RE-EXTENT. 969, &c. 972. 
REFERENCE ; See tit, Arbitration. 
how far a ſtay of 5 437+ 736. 
to the maſter, 454+ 485. | 
13 8 RE- 


1 


REGISTERING JUDGMENTS. See tit. Judgments, 
REJOINDERS. See tit. Pleas and Pleading. 
RELEASE, 
when pleaded, or given in evidence : 569. 877. 574, & 
1071. 1074, 5. 
after the laſt continuance, 164. 766. 1075, 
of actions, a bar to a ſcire facias, roos, 
errors, plea of. 1061, 1091, 1144. 1149. 1153s 4. 5. 
RELICTA-VERIFICATIONE. See tit. Nr ionem. 
REMANETS ; 685. 763. | 
coſts on. See tit. Cofls, 
REMITTITUR, of damages, 797. | 
record, when neceſſary. 1171, 2. 
RENDER. See tit. Bail. . 
—— proceedings on payment of. 8 456. 
ayable under an execution. 943 
RENT-CHARGE, extendible on elegir. 558. 
SECK, not extendible. g |; 
REPLEADER. See tit. Pleas —＋ Pleading. 
REPLEVIN, 337. 
action of; 8 
limitation of. 16. 
not within the ſtatute 27 Eli. « c. 8. 1090. / 
—— ying PR s — 458. 
not allow 82. 


— in, —— 41 continue. 608. 


move for judgment as in caſe of a 
nonſuit. 689, 90. 


iſſues in, may be made up by defendant. 665, 
trial by proviſo in, 686. — 
damages in. 487. 790. | 
coſts in. See tit. Ce. 
of double pleading. 593. 
REPLICATIONS. See _ leas and Phading, 


REPORT. See tit. Mafter _ © 
REQUEST, when hos to be ſpecially alleged. 349- 
RESCOUS, not within the ſlatute 27 Elix. c. 8. 1090. 
RESCUE, 

when the ſheriff may return it. 104, 109. 164+ 

when not. 109. 

plaintiff's remedy thereon. 1d, 148. 402. 982, 3. 

fine, &c. 110. 6 A sl 


— 
— : uo Rn 
» — 


| 
[ 
i 
N 
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INDE X. 


RESIDENCE, of Plaintiff, calling far. 
RESPONDEAT-OUSTER ; Ses tit. 4 
judgment of, in what caſes, 56g. * 
RESTITUTION, on — _ mg 
. rever or ſettun judgment. . 
RESUMMONS. 1152. 1 0 2 
RETURN-DAYS, of Writs ; 
general. 44. | 
by original. 45. 
7 bill. 46. p 
RETURNS, to Writs; 
meſpe. 163, 4; 
final. See tit, — 
of ſcire facias, See tit, Scire Facias, 
error. 1122. 1130, 
certiorari, 1146. 
REVERSION, extendible on elegrit. 958. 
REVOCATION, of power of — 736, i 
RIENS en arrere, plea of. 572, 3. 
* — 850, 5 4 
RIGHT, Writ of, no amages in, 790. 
RIOT-ACT}; 282, 284. * a 
execution on. 286. - 
ROLL of Attornies ;. 245, 6. 
ſtriking off attornies from. 259. 
RULES and ORDERS, 
general ; 
of Elizabeth, 6 & 7. M. 1564. C. P. Error. 1104, 5. 
9. E. 1567, C. P. Attornies. 233: 
* M. 1573. C. P. Attornies, 
23. E. 1581, C. P. Error, 1104, 85. 
24+ T. i582. C. P. Attornies. 233. 


James I. 5. H. 1607, Bringing money into court. 537. 
$42» 


17. E. 1619. Docketting Judgment. 85 5. 
Charles J. — M. 4 Men 1157. 


1649. H. $ 2. Eatering Ie. 7 

1651. M. Bail, — Notice of Trial. 187, 
88, 

1654- M. 5 1. Attornies, Bail. 140. 233, 4 +252 (0. 
$4 ; Attornies. 234. 261, 

18 2 $18. 524. 528. 
at rt to appear. 100, 
3 RULES 


j 
4 
| 
1 
' 
| 
' 


INDE x. 


RULES and ORDERS, + | 
general; - | 
n M. § 7, 8. Bail, Habeas Cope, — 
1532. 176, 7, 8. 183. 185. 187, 8, 9. 
re 190. 221, 
99. Bail, Habeas-Corpus, Attornies, 67, 
15321. 186. 268, 
$ 10. Appearance, Attornies, Undertaking 15 
appear. 112, 13. 124. 257, 
$ 11. Habeas-Corpus, Prifners 7 v5 12 
} 207, 
$ 12. Declaration by Original, 338. 0 "7 
F 13.' Amendment. 634. 
$14. Rolls. 1071. 
9 14. 15. C . C. P. Declaration, Nonpros, 324. 


915. Detlaration, Inparlance. 424. 385. ' 
$ 17. Demutrers, Amendnient. 626. * | 
$ 18. Natice of Trial, 'Coftr. 684, 5 d 
§ 20. _ Verdicts. 799 
1657. E. 2 — e 855 | 
Entering Nu. 
, H. — Pleadings, ws. 664. 839. 
Charles II. 13. T. 1661. Special , 133. 
| . F. 1662. Common Bail, Eje&ment. 121. 
15. H. — 52. Trial at Bar. 760. 
E. 1663. 9. 2. Ta" of Attorney. 
| | 461. 
* Ne $ 4: Sheri een 93. 
1. — Lz. le Record of Nift 
Prius. 729. 
Mam 5 2. de-etiam, ani. 37. 42. 
63. 


p 15 & 16. H. 166; $ 2. Entering _— 


1. 

16. E. 1664. $ 2. Error. 1115. 
M. — Bail, Habeas-Corpus. 1 - 
4. 189 


. 
18. E. 1666. Signing Pleas, &c. 651. 670. 


1157. 
22. T. 1070 Special Bail. 144. 
28. T. & M. C. P. 1676. Error. 1101, 


1115. 1122. 1125. 
RULES 


INDE * 
RULES and ORDERS, 


*f Clarke l. 29. E. 1677. Bal Haas cn. 
31. T. 1679. Scaling Record of Nig. 


. Prius. 729. 
33. E. 1681. Copies of Errer, &c. 
6g 1. 670. 1189. 
M. — Common- Bail, Ejefment. 
121. 
36. E. 1684. Error. 1099. 1101. 
1115. 
Janes II. 1. T. 1685. Record f NMif- Prius, 
. Rolls. 729, 30. 
a. E, —— a” "en &c. 
70. 1157. 
=Y H. 1686. Bail, Habeas-C Corp 
186. 
E. 1688. Warrants Attorny, 
F 1ſae-Roll, 75 663, 4+ 
William is Mary, 1. H. 1689, Common-Bail, Fudge 
ment on Warrant of Attorney, &c. 
| 121. 
4 T. 1692. f 1. Appearance, Pre- 
ce/3. 119, 20. 
— $ 2. Common- Bail, 121. 


| 5. B. 7 
. 858. 
. | — 9 3. Priſeners. 207. 210, 
fi . — 11, 12, 13. 14. 15. 222, 
9. | . 1118. 

9. | — as- Corpus, Priſoners. 
3. \ 6. H. 1696 Fines. 275. 179. 
* William III. 8. T. 1 $ 1. Alias Scire Faciat. 
1 1066. 
5 — 52. Special · Juries. — 

1 - 
— 

ert, Habeas-Corpus. + 

130, 31. 134. 137, | 

8. 187, is 
9. M. 1697. Bringing in Rolls. 


Vor, II. bY 


1 u Den K. 


' RULES and ORDER S, | 
general ; f | 
of William III. 10. H. 1698. Bail, Habeas-Corgys, 187, 
| 11. E. 1699-5 1. Entering Demurrer. 665, ö. 
— 2. Continuance-Day. 142. 
12. T. 1700. $ 2. Declaration, Iſſue-Me- 
ney. 370, 71. 373. 661, 
Anne, 1. T. 1702. {$'1. Bail, Render. 147. © * 
| — 82. Notice of Render, Pri- 
foner, 150, 201. 
3. T. 1704. Bail, Render, 148. 
M. -— Atornies.-234. 
4- M. 3 Notice Trial. 684, 5. 
5- E. 1706, Inparlance. 383. 
M. — 51. Entering Iſſue, Sealing 
Record Nifi- Prius, Bringing 
in Rolls. 664, 5. 729, 30. 
839. 859. 
92. Warrants of Attormy. 
113, 14. 371: 
6. T. 1707. Priſoners, Recaptien. 209 (c. 
8. M. 1709. f 1. Special-Bail. 127. 
— 52. Exception to Bail. 134. 
| 9. H. 1710. C. P. Declaration. 325. 
George I. 2. T. 1716. Priſoners, 201. 210. 217. 
N 222 


7. E. 1721. Scaling Record of Mj. Prins, 


* 729 
8. H. —— Notice of Inquiry. 491. 680. 
11. T. — Declaration. 350 (). 

Grorge II. 1. M. 1727.4 2. C. P. Demand De- 
728 claration. 325. 
7. — Declaration, Rule to, plead; 
Demand of Plea, 370 (}): 

372. 398,9. 

2. F. 1728. Declaration, 470, 71, 2. 

H, — 5 1. Time for Pleading. 3b. 
— 53. Signing Judgment. 308. 
E. 1729. Exception to Bail by On- 

f ginal. 134 

4. E. 1731, Warrants of Savoy. 06 

Jo 4+ 
5-E.1732.$1,2. Bail,134, 541445 U. 
— 53. Scire-Facias, 10607: 
| RUL5 


# 


% 


IN DE X. 
RULES and ORDERS, 


general; 


ef Ce i. FOR T. 2 Time for Phading. 33. 


Rule to return Writ, 
9 161. 163. 166. 
6M. — 52. C. P. Exception to Bail. 


0 d 154. 
8. H. 1734. 2. C. P. Arreſ, 2 
85, 6. 

9. M. 1735. Filing Afidavits, 420. . 


by the bye. 125. 326. 
— 6 $; 4 de e, 
Time for pleading. 374.5388, 9. 
— 53. Copyof Declaration. 373. 

10 & 11. T. 1737. Entering Cauſes. 702. 
13. E. 1740. $ 1. C. P. Afidavits, — 
miſſioners. 70. 

14. M. — 61. —_— Bail. 140. 

— 52. Sheriffs Officer, Bail, 


14. 141. 
4+ H. — Entry and Trial of date. 
7 2, . 
44 15. E. 1742. F . Ac- etiam. 40. 1017. . 
6 — { 2. Afidavits, Commiſſioners, 
os 
2 — 5 3. Declaration, Priſoners. 3 — 
11 2.194 205. 3 
De. 17.M.1743. pert e 
20. H. 1746. Attachment of Privilege. 267. 
* 28 Apr. 17 147 Sealing Blank-Writs. 36 (a). 
| . 6 & 27, T. 1753. in Scac, Bail in Error. 
95 N 1115. 1118, 19 (). 
» 30. M. 1756. $ 1. Enlarged>Rales, 426. 
96 — 52. Entering and arguing 
3 4 Special-Cauſes. 425, 6. 
55 | 42 & 157 7. 755. . High- Bat. Money, nag. 
yy ; m * E. 17 708 yok Bail in Error. 111 
a Gergr1 „ Wo 176 222 Rules. 426. : 
463 2 2 Rue to return Writ, and bring 
0 | in Body. 161. 166. 
8 1 | x a = 1768. bor —_— Commitment, 
25 477 e K 5. 426. 149. 
* Xxs * RULES 


— 56. C. P. Bail in Errer.1119. 


10. M. 1736. $ 1. Bail-pitce, Declaration 


— — 


— — 


e oc —  _- — 
—_ — 2 ——— —U—ä — — 


IN D E X. 
RULES and ORDERS, 
general; 
of George III. 17. M. 1776. gene. 426. 

— T. 1777. Attachment 92. 402, 3 

19. T. 1779. Oyer Original- 2 02. 

22. H. 1782. C. P. Bail, Venue. 3 + 
T. — Declaration, Time for lead 

ing. 374, 5+ 388, 9. 
23. M. —— Original-Writ, Cofts. 273. 


H. 1783. Writ of Inquiry. 493. 
26, H 1 85 Prijoners, 201. ns 4 


— 53. Da. Rules. 4g 
— 54. Bail-Pieces. 12 
T. — $ 1. Writs, Cuftos- -Brevien 
163. 
— 52. Trial by Special- Ju. 


I 7 63. 
31. M. — 5 2. Bringing a4 into 


4 cr. 5 545» 6 
L E. 1791. Afidavits of * Per- 
417+ 
. — $ 1. Sheriff, Rule to bring in 

4 | Body. 168, 9. in notis, 
— 52. Attornies. 239. 241, 2. 

32. M. — Sherif, Returning Writs, At- 
tachment.” 163. 
H. 1792. 9 1. Attendance on Mafter. 
y3Is Jo 

— 82. 1 
33. E. 1793. 1. Reſealing Diftringus and 

Record of Niji- Prius. 705+ 


o. * 
— Compennding Penal Alton 
T. —— 51. Bail. jy 472 
— 5 2. Attormies. 243. 948. 
34. M. — fxterrogatories on * 
25 
H. 1794. Peremptories, Entering Cauſes» 
* H. 1795. {fue-Money, 661, PIT 


I' N D E X. 
RULES and ORDERS, 


general ; 
of George III. 33. r .- Bench Priſon. 983. 
$ 1. Miajſunmer-Day. 46. 
e 2. — on Judge: 
Summons, 


39 
3. Juftifying Bail. 137. 1 


— . Tuftifying Bail. 142. 
— 55. {Jue-Meney., 661. 
— os ORE 
418. 


— 52. Enlarged-Rules. 42 
E. — Infolvent- Debtors. 992. 
T. — Rules of King'-Bench 7 
983. 
37» oe — Affrdavits by ſeveral Depo- 
| nents, 417. 
— Cofts on Motions. 424+ 
— Day-Rulces. 984, 5. 
H. 1797. Inſolvent-Debtors. 990. 
a 38. M, —— 2 Afidavits. 70, 71. 
— Sypccial- Caſes. 426 3 802. 
H. 1798. Boot:. 670. 


on the crown-ſide : 
to anſwer the matters of an affidavit. 257 
for an attachment. 402, 3. 417- 
what may or may not be moved for, on the laſt day 


R on the plea · ſide; oſ term. 417, 18. 


4 given by the maſter: 
to _— 324. $» 
reply. 603, 4. 
rejoin, ſurrejoin, &c. 625. 0 
enter the iſſue, 662. 665. 687. 
produce the record. 674. 
ſor a trial by prove, 687, 8. 
given by the clerk of the rules; 
as a matter of courſe : 
to plead, 396, 7. 402. 625. 635. 1068, 
for judgment ; | 
when neceſſary to be given: | 
on uiry. ' 
** 3 ä KULES 


36. M. —— ; 1. Filing Affidavits. 420. 


H, ak 51. Affidavition Motions. $150 


* 


IND IX 


RULES and ORD ERS, 
particular; 
on the plea- ide: 
given of courſe by the clerk of the tales ; 
for judgment, when neceſſary : 
on nul-ticl-record. 678. 
pofteas, 402. 806. - 
ſciri Facias, 2. 1007, 1135, 
when nat neceſlary ws hace 
on final jndgmetdby default. 483. 
7 8 671. | 
ide-bar rules: 
for the ſheriff to return the writ, 161, 2. 402 
bring in the body. 165, 6. 105 
time, or further time to declare. 321, 2, 402. 
to diſcontinue, 606. 
be preſent at taxing coſts. er 8 
for a /cire facias to revive a judgment, under ten 
but above ſeven years old. 492. 404 (C). 
1031, 2, 
cannot be had the laſt day of term. 418, . | 
obtained an the motion, or ſigvature of counſel ; 
where an action is depending: 
on behalf of the plaintiff. 403, &c: 
defendant. 40b, &c. 10% 


. no aRioo i is depending » 
ta ſot aſide annuity. 411, &c. 

abſolute in the firſt inſtance: 401, &ee. . 
requiring only counſel's ſiguature. 402 2 
by conſent. [g.. - + 

to ſhew cauſe : 401, &c. 
drawing up. 419. 423. 
ſeryice of, 247. 419. 
bow far a ſtay of proceedings. 158, 419, 20. 
ſhewing caule againſt. 420. 
making abſolute. 421. 
ſapding over. 422. 
— ing. 421, 2. 

| Ago h 
| 2 


IN D E x. 


RULES and ORDERS, 
particular ; 
on the plea-fide: 
obtained on the motion, or ſignature of counle! ; 


to ſhew cauſe ; 


opening. 426. 4 

when appointed for particular days. 425. 
brought on perdmptorily: 258. 426. 

coſts of. 422, &e. | 

given by the denk clerk of the — 688. 


* better bail. 1116. 
to certify the record. 1120. 
_ alledgetiminution. 1137. 
aſſign errors. 1138, 9. 

RULES of the King's-Beneh nes 983. 

limits of. Id. 

when grantable. . 
| when not. I. 


. 
, F 8 
o 


SATISFACTION ; See- it. 2 and Sali ſſadiss. 
by levy on feri facias, 956. 
akin the oy on ca. /a. 980. 
2 entry of. 839. 1005, 6. 
» SCAND ALUM MAC NATUM. 522, "_ 
SCIRE- FACIAS, 


what. 1007. 

its general nature, Id. 1008, 
). do recover an outlaw's debts, 2 
c. obtain execution. 1007, &e. 


for other purpoſes. 313.749, 50. 1007: 1061, 1150. 1173. 
not within the ſtat. 27 Eliz. c. 8. 1091, 2. 

ſtatutes of limitation. 19, 
on a recognizance; 1008. 


Q at common-law : 1009. 
inſt bail in the action; 438. 1013. 
when it Hes. 1d, 
_ © perſounl action within the ſtat. 16 & Gan II. 
c. 8. 1113. 
out of what court it iſſues, 1018, 19. 
+7 % SCIRE- 


IN DB X. 
sSCIRE-FACIAsã, 


on a recognizance z 
at common- law: 
againſt bail in the action; 
ſorm of. 1019. 


not within the ſtat, 27 Flix. c. 8. 1091, 2. . 


agaioſt bail in error; 1020. 
out of what court it iſſues. 1021. 
by whom made out, 44. 
form of, Ja. 
by ſtatute: | 
after a year. 1011, 
death of conuſee, 1012, 
N | eviction. 961. 970, 
on a judgment; 1008, b 
by and againſt the /ame parties : 
after a year and a day. 1022, 
hiſtory of, and when neceſlary ; 
in real actions. 1023. 
perſonal actions. 1024. 
ejectment. 1026. Ts. 
after interlocutory judgment. 1027. 
former {cire-fatias. 1034+ 
year, how computed. 1027. 
when not neceſſary; 
in the caſe of the king. 1d. 
upon outlawry after judgment. 300. 


after execution taken out within the year. 1028, 
defendant is charged in execution, 222. 

ſtay of execution, by agreement. 475. 926. 

; 102g. 


Error, 1d. 2, 

injunction. 1030. 
out of what court it iſſues. 1031. 
rule or motion for. 402. 404 (g). 1031, 
form of: 1032. f 


upon the judgment of an inferior court. 1033. 


in error; See tit. Error. | 


' guare erecutionem non. 1034. 1129. 1132, Kc. 


1 * 


ad audiendum erroreg. 1129. 1141. 1149, 50. 1177- 


ceſſum et recordum. 1001. 1150. 


after nonpros on writ of falſe · judgment. 929. 
for demands ariſing after judgment ; 
ia covenant. 1035. 


annuity « 1d. 


Scr. 


IN DR x. 


SCIRE-FACIAS, ' 
on a judgment; 
by and againſt the /ame parties; 
for demands arifing after judgment : 
in debt on ws for payment of an annuity, 1036, 
Pha money byinſtalments. 
„. 
performance of covenants. 1g. 
againſt an executor or adminiſtrator z | 


to have execution, de 6onis propriis 2 1038. 
feire firri inquiry. 1040. 
on a judgment of aſſets quando acciderint. 1041. 
againſt a bankrupt or inſolvent-debtor ; 
to have execution of future effects. 1042. 1044, 
a change of parties; 1046. \ 
by ſurvivorſhip: 
pending the ſuit, Id. 
after judgment. 1048, 
—— 1049. 
nkruptey. 844. 1051. | 
an wa pu 
tween v J t. 842. 1053, 
after interlocutory, nt has knal-jodpment. 
| 843. 1053, Kc. 
final-jud t; 


gmen 
by or againſt perſonal rn 2 
| 1056. 
form of. 1058. * 
by An ad miniſtrator de Boni non. 1057. 
againſt heirs and tertenants; 1059. 
on the death of one of ſeveral de- 


* 


fendants. 1060. 
6 ſorm of. 1061. | 
againſt tertenants; JI. 
in error, to reyerſe a fine or yy. 
generally ; | 
where brought, I. 5 ; N 


ſheriff's return; 
ci > . 10 17 a 
A SCIRR- 


INDE X. 
© SCIRE-FACIAS, 


on a judgment; 
generally: 
ſheriff's return ; 


nihil babet. 1 — 5. 
againſt heirs and tertenants, 1065. 
alias; Id. 1134. 
teſte and return. 1066. 


rule to appear. 402, 106 
judgment by default. obs: 


entry of proceedings. 1068, 
appearance. 14. 
\ declaration; 14. 
on a recognizance. 1069. 
judgment. Ja. 
ſaying proceedings in, pending error 3 
againſt — jp 438. 
| 442. 


pleas ; 
in — 1070, 


"by — 1071, 
on a judgment, 1 
muſt be — * 
demurrers: 1075. 
muſt be delivered. 600. 
iſſues: 10. 
IF * made ap. 648. 
on, 4-4" e c. 1075, 
- after ſcire-fect "4 
3 two —_— 1d. | » 
s and coſts ;: 790. 10 
or" judgment — the. 1165, 
execution. 1067, 8, 1077. 
SCIRE-FIERI-Inquiry. 1040. 
_ SCOTLAND, 
| within the ſtatute of limitations, 20. 
afidavits ſworn in. 71. 
plaintiff refiding in, muſt give ſecurity for coſts. 447. 
error from. 1088. 
SEAMEN, | 
limitation of actions for wages of. 18. 
arreſt of. 76, c. 


SEARCH- 


INDE X. 


SEARCHING for Pleas, 476. 
SEATS in Churches, 
actions for diſturbance of: 360. 
evidence in. 361. 
' SECURITY for — 445» &c. 
priſoner's allowance. 994. 
SEQUESTRATION, Proceſs of. 950, 51. 
SERVICE, . 
under articles of clerkſhip. See tit. Attornies. 
of proceſs, See tit. P roceſs . % 
notices, &c. 24 X 
declaration in e Fe 408, &c. 
— - 4 error. 1099. 
eclaration ent. 408, &c. 
SESSIONS; 235. mM 
books of. See tit. In/defing Books, &c. | 
attorney's bill taxable, for linefs done at. 918. 
SET OFF, 
at common-law, 580, 
by ſtatutes, Id. 587. 
in what actions allowed. 382. 
in what —__ 2s 
cannot A penalty, . 
eral damages. 77. 
Jede þarred by the ſtatute of anne Id. 
debts muſt he mutual, and due in ſame _—_ 533+ 
caſes of partners. 14. 
uſband and wife, Id. 
executors and adminiſtrators. IA. 
truſtees, Id. 
ces of bankrupts. Id. 584. 
when it muſt, or may be pleaded, 570. 57% $84. 
notice of, when and how given. 407. 585. 
form of. 58 5. 
proceedings on. 586, 
particulars of. 509. 
of coſts, when allowed. See tit. 
SET TING afide _— ; tit, Arbi W 


—.— gments 4b default. See tit. „-e. 
inquiſitions. 495. | 
executions. 954. 


SETTING 


INDE x. 


SETTING afide Proceedings, 
for irregularity. 406. 431. 

| coſts on. See tit. Coffs. „ne 
difference between ſetting aſide, and ſtaying 
ES] | proceedings, 437, 8. 
SEVER AL-Defendants, proceſs againſt. 40, 41. 
' _ declaring againſt. 390, 91. 

making up iſſues againſt, 653, 

notice of trial to. 681, 2. ; 

coſts in actions againſt. See tit. Cos, 

counts or pleas, coſts of, See tit. Ces. 
iſſues, how made up. 647, 8. 652, &c. 


— 


SHERIFF, | 
attornies not liable to ſerve the office of, 260. 
his officers. 93. | "iN 

warrant, 1d. / 
authority under the writ. 92, 3+ | 
not bound to take notice of the defendant's privilege. ;8, 
ut 62, 83, 88 (0) 
entering a liberty without a xon-omittas. 94, " 
his duty upon an arreft. 95. "AD, 
treatment of priſoners, arreſted on meſne-proceſs, 101. 
when to carry them to the county-gaol. 104. 
penalty on, for miſbehaviour.. 108. 
duty upon a ſpecial capias utlagatum. 304. 
in what caſes liable for an eſcape. 108, . 
when he may return a reſcue. 7, 
of ruling him to return the writ. 161, 
in what caſes the rule cannot be had. I. 
at what time it may be taken out, J. 162. 
of the ſervice of the rule. 162. 
when to make his return. 45. 163. 
is liable to an attachment, for not making it. 163. 
his return, and in what caſes he is liable to an action there- 
ſs b .. © I on. Id. 164 
to proceſs by original. 279. 
of ruling him to bring in the body; 165, 6. 
at what time the rule may be taken out. 166, 7. 
is liable to an attachment, for not complying with it; 


167, &c. 


how far liable thereon. 170, 71, | 
in what caſes relievable, and in what not. 171, 2. 


SHERIF F, 


his power and duty under an execution. 942. 


$1 


5 


F, 


I N D 12 


SHERIFF, Ay TOR 1 
his property in goods taken in execution. 942. 
— mantain treſpaſs or trover for them. 4. 943. 
time enlarged for making his return to a fieri-facras. 946, 7. 
not bound to execute writ of falſe - judgment, without being 


: paid his fees. 1177. 
actions againſt, 7. 35 5. 363. 
SHERIFF'S-OFFICERS, &c. 93. 101. 105, 
ation — « the u c IT | 
action againſt, on the 32 Geo. II. c. 28. F 12. 436, 7. 
for money levied by diftreſs, & eats 
of outlawry. 945- 
SHIP'S- ARTICLES, delivering copy of. 566. 
SHORT-NOTICE, of Trial. See tit. Trials. 
Inquiry. See tit. [nquiry. 
SIDE- BAR-Rules. See tit. Rules and Orders, 
SIGNING PLEAS. See tit. Pleas and Plaading. 
ſtriking out, and demurring. 660. 
want of, amendable, 830. 
SINGLE-DAMAGES, See tit. Damages. 
SOLDIERS, Arreſt of. 78. © 
place of life-guardſman ſaleable under the lords at. 991. 
SOLVIT-AD-DIEM, 
plea of, muſt be delivered, 477. 599. 
need not be ſigned. 599. 
SON-ASSAULT-DEMESNE, 
muſt be pleaded, $75: 
plea of, need not be ſigned or filed, 600, 
new aſſignment on. 619. 20. 
iſſue on, by whom up. 648. 
SOUTH-SE A-HOUSE, books of, inſpecting. 513. 
SPECIAL-CASE, | 
what, and how drawn. 801, 2. 
arguing, and amending. 426. 302, 3. 
coſts on. 803, 4. 
SPECIAL-CAUSES, 
| when ſet down for argument, 425. 802. 
in what order argued, 425. 
Jury: See tit. Jury. 
colts of. See tit. Coffs. 
| Pleas. See tit. Pleas and Pleading. 
* (STAMP- 


INDEX. 


STAMP-DUTY, 


on articles of clerkſhip. 237, 8. 242. 245. . 


rule to produce deed to be ſtamped, k 
in what caſes the court will ade a N for an 


per ſtamp, 751, 


STANNARIES, error from Gn of, in py; ts — 1087. 
STATUTE of LIMITATIONS, See tit. a of Ac- 


STATUTES, 


1101s, 


of Merton, (20 Hen. III.) c. 1. Dam , Dower. 8 
Marlaberge, Ga Hen. III.) c. 6. Te 889. 75. 


c. 13. Effin. | 
C. 1 Tn 


e. 23. Capiat. 53. 
Weftminfer, I. . * ) ©. 24. Damages, 791. 
Glouceſter, (6 c. 1. Damage: and Coſts. 
N — 

5 C. 64. 2. 
Acton-Burnel, * Ed. I.) De an . "ue 
Weftminfter, II. (13 Edw. I.) fiat. 1. c. 5. 93. Damage. 

| 792. 865. 
| Ge. 10. and, 111. 232. 
|; c. 11. Ca. 53. 
2 # C. 18. Elegit. 943 1048. 
| yo 24. Original · Mrit. 273.4. 
22 Damages. 791. 
| Damages. Id. _ 
c. 30. Nifi-Prius. 698. 754, 


N i 3.706. 
e. 31. KS 1 


©. 39. Non omittas. Ply 
1011. * 
Winton, (13 Edw. I ) ſtat. 2. c. 1, 2. Hue and Cry. 281. 
Edward I. 13. ſtat. 3. c. 1. De Mercatoribus. 964. 
Edvard III. 4. c. 7. Treſpaſs by Executors, g. 
14. ſtat. 1. c. 6. Amendment, 641. 1162. 
25. ſtat. 4. C 3. Foretalling, 434. 
C. 17. Capias. 51, 
c. 19. King's Debzors. 176. 
27. at. 2. e. 9. Statute- Sraple, 964, 5 
STA nds 


=. 


$, 


STATUTES, 


IND R Xx. 


of Edward III. 28. C. 11. Hut and Cry. 282. 
| 731. c. 12. Error, Exchequer. 116g. 


Richard II. 


Henry IV. 
Henry V. 
Henry VI 


; Henry VII. | 


42. c. 
1. e. 


bc. 


3. 6 


11. Jury. 699. 
2 4. 791. 
« Forcible-Entry. 89. 
2, . 517. | 
8, Damages. 79r. X 
11. Damages. 792. 863. 906. 


4+ C. 8. Damages. 791. 


c. 
1. c. 


18. Attornies, Venue, 233. 618. 
4. Attornies, Underſberiffi. 264. 


C. LL Additions. 559. 
9. ſtat. I, e. 4 Amendment. 641. | 


4. . 
8. e. 
C. 

C. 

C. 

23» C. 
33» 0. 


8 3. Amendment. 642. 
1. Members of Convocation. 58; 
9. Damages. 792. 
12. Amendment. 115. 291, 642. 
15. Anendment. 642. 
9. Bail. 95. 100. 301. 
7. Atlornies. 233. 


3. Cc. 10. Cofts, Error. 889. 1167, 


11. e. 


. 19. * 


Henry VIII. 


Cc. 
6. c. 
Ce 


0 
0 


33. ©. 39. King's Debr. 973. 


12. Coffe, Paupers. 893. 
9. Capigs. 53. 
20. Cofls, Error. 1167. 
4. Writ of Proclamation. 296, 7. 
3. Limitation of 4Zions. 16, 
4. Co. 889, go. 
13. 4 26. Non-Refidence. 454+ 
19. 4 3. Cofts. 889, go. 
6, Recognizances, 965, 6, 7. 971. 
1003. 1011. 


15. $ 1, 2. Cofts, 377» 8. 891. 


8 4+ 898. 
8. Cofts. 901. : 
5+ Execution. 961. 970. 
21, Trinity Term, Dies-Furidicus. - 


43.46. 
30. Jegfaili. 642. 823. 828. 830. 


34 & 35. c. 26.4113. Wales, Error. 1087. 
35 C. 6. 5 6, 7, 8. Tales. 760. 774. 


STATUTES, 


INDE KX. 


STATUTES, | 
of Edward VI. 2 & 3. e. 13. Cofts, Error, $64. $66. 
1110, 
3& 4. c. 3. F 4. Damages. 791, 
Philip & Mary, 1&2.c, * 2822 9 
4 f. c. 7. Tales. 760. 774. 
Elizabeth, 5. c. 4-4 31. * 864. | 
c. 9. $'12. Witneſſes. 722. 
C. & Tales. 760. 
8. c. 12.5 1, 2. Coffs. 321. 898. 
13. e. 29. Coniſance. 554+ 


14. c. 9. Tales, 7 
18. c. 5 · Compounding Penal- Action, 


Infants, Cofts, 116. 470. 


e. 14. Original.Writ, 225 259. 
827, 8. 832. 
27. c. 4. 5 7» 8. Statuter-Merchant 
and Staple, 965. 
| c. 5. Demurrer. 629. 
'A c. 8. Error. 1089, 90. 1097. 
1 | 1 10. Cots. goo, 1. 
4 29. c. 4. Poundage. 1 
| . : \ 31. 6. 3. 8 1. Writ . 
| 4.4 
1 | rg $ 3- Bail on Outlawry. 309, 
1 : 10, 11. 
1 e. $5.45. Limitation of Action.. 


| I4+ 

43. E. 2. 9 19. Damages, Cofts. 439. 
| 92. * | 
if C. 5 Habeas- Corea, 180 180 _—__ 
= c. 6. Cofts. 2 868, 9. 
fl Nane. I. 3. c. 7. JI. Coffs. 911. 
1 123 5 $ 2. Attornies. 233. 252, 
bY c. 8. Bail in Error. 1020. 1105. 
| 98 1110, 11, 12. 1116. 
| C. IJ» & 4. Cofts. 870. 872. 
4c. 3+ Cofts. 897. 
7. c. 5. C 907, 8. 

21. Co 4. Penal- Actions. 434. 


. 12, v5: Venue. 9 * 


STATUTES, + 
of Janes I. 


William & Mary, 


Vor, II. 


N D E X. 


21. c. 13. Jeefails. 827, 8. $30, 31s 


273. 
C. $ $ 3. Limitation of Attions. 


16. 
9 6. Cofts. $76, 


c. 19. 59. Bankrupts. 848. 
C. —— Habeas- Corpus. 181, 2. 


184. 
5 24. Execution. 98 1. 
$- $ 2. Perſonating Bail. 139. 
T 4+ I 4. Bail in Error. 1105. 
16. c. 6. Michaelmas-Term. 43. 
13. ſtat, 2. c. 2. f 2. 4cretiam. 36. 


53. Non-pror,Cofts. 


377. 899. 
54. Outlawry 01. 
$ 6, 22 7772. Re- 
turn of Writs. 47» 
1015. 
| $9. Bail in Error. 
1020. 1110. 

F 10. Cofts. 1169. 


16 & 17. * 51, 2. Jeofails, 827. 
829. 834, 5. 861. 

$ 3. Bail in Error. 

1020. 1111. 1113. 


2 5 Replevin, Cofts. 487. 890. 


8. Fl, Judgments, 842, 1053. 


9 2. Adminifirator de 5 

non, 1057, 8. 
22 & 23. c. 4. Bail in Error, 1111. 
c. 9. Judge” s Certificate, 
Cofts. 741. 877, &c. 
29. c. 3. 8 46. TFudgments, Ceſtui-que- 
truft. 845. 958. 
1 . Judgments. 85 2,3. 
$ 16. Execution. 931, 2. | 

c. 7. 16. Sunday. 88. f 

1. c. 27. Wales, Error. 1087. 

2 & 3. Seſſ. I, c. 5. Damages, _ 


Yy STATUTES, 


I ** E ; 


STATUTES, 
of William & Mary, 3. Cc, 14+ Hiir and lame $49, &c, 
4 & 3. e. 4: Fl, 2, 4. Bail, 2 | 


C. 18. 53. 4» 5 9 
OI, 309. 311, 
c. 20. $2, 3. Docketting Judg- 


ments. 854, 5, 0. 
c. 21. Priſoners, 174+ 207. 
c. 23. F 10, Cofts, 885. 


„ 222. 75 722 


| & 6. e. 1 Date o FA 8, 
William III. 72 8. c. 24. Darke, 4 my 
c. 32. § 1. Jury- 4770 701, 
2, 3. 826. 
a $ 3. Tales, 760. 775 
8 & 9. c. 11. 5 1. Cofts on Acguittal. 


903. 

$ 2. Cofts on Demurrer. 

j 1170, 
$ 3. Cofts / Waft, 
Scire-Facias, &c. 
792.865,6, wm 


- $ 4+ Cofts for 22 
Treſpaſs. 882. 
* 886. 
$ 6. Scire-Facias, Judg- 
ments, 191. 843 
1053 4. 
$ 7. Abatement. 8434+ 
1046, 7. 
$ 8. Damages, Scire - Fo- 
cias. 479, &c. 792, 
3+ 1037. 

C. 27. Froſpepurſuit. 577. 
9 & 10. c. Ig. $1, 2. Arbitration, 


732, 751, 2 
c. 25. F 42. 44 * 
ceſs. 48. 
10 & 11, c. 14. Limitation, Errir- 


STATUTES, 


STATUTES, 
of William III. 11 & 12. C. 9. ne, C 4. $68, 9. 877. 


' Mum, 


George 1. 


I ND EX. 


% in Wales, and 
NY 65, 6. 
1 & 13. c. 2. . Jas 228. 
c. 3. Peers and Members of the 
4 | Houſe of Commons. 24. 
314» 15» 
13. Ay 6. & 3. © Oaths. 244. 0 
i. . 6, Efcape-Warrant. 983. 
1 c. 16. F 1. Demurrer. 630. 
$ 2. Jeofails. 833. 861. 
i $3. Warrant of Attorney, 113. 
$ 4» 5» 7+ Double-Pleas, Cofts. 
87. 593+ 
$ 6. Yenire-Facias, * ow 
{I 8. Vic. 714, 15, 16. 
FI. Dilatory Pleas. 563. 
4 12. Payment. 1074. 
$ 13. Bringing Money into Court. 
453. 482. 
§ 17, 19. Limitation of Actions. 
18. 
F 20. Bail. Bend. 154, 5. | 


TY + p ani (5). 


5 C. 18. $ 4,6 Re egiftering Tudgment 4. udgments.860. 
6, c. 26. C 12. Scotland, Error. 1088. 
c. 35. 819. — Judgmenti. 1d. 
7. c. 13. 
c. 20. 4 18. Regifering - {FER 860. 


-* 6 9. F 32» 37. Stamp-Duly. 237, 8. 


0. 14. * ecution, 943» 4+ 
9. c. 14. Gaming. 15. 508. 535. 558. 
c. 20. Mandamus, Quo I arramto. 833. 


* 


12. ſtat, 2. c. 16. Cos. 864. 


1. ſtat. 2. c 2 Riot- Af. 282. 284. 

3. c. 15. 4 16, 17. Poundage. 1003, 4+ 

5. c. 13. Teofails. 827, 8. 1126. 

8. c. 25.4 1, 2. Recognizances, 967. 
$ 3. Poundage. go | 


\ 4+ Recognizances. 9 
Yy 2 STATUTES, 


„ 


STATUTES, | 
of George I, 8. c. 28. 4 6. Tudgments. B52. 
9. c. 22. Black-Att. 282. 284. 
: . 12.C. 13. 4 9, 10. Attorney, Priſoner, 265, 


c. 29.4 1, 2, Proceſs, Arreſt, Bail. go. 
63, 66. 90. 121, 2, 124. 186, 
| $ 3. Habeas-Corpus. 182. 
| 112. Atornies. 259. 
George II. 1. c. 14. $ 15. Arreft of Seamen. 76, 7. 


79. 80. 
2. c. 22. 4 13. Set-off. 580. 

c. 23.4 5, 6, 10, 13, 15, 18, 20, 22, 
24. Attornies. 50. 234, f. 
239. 244» YL 6. 250, 51, 2. 
207, 

( $ 23. Cos. 912. 919. 921. 

e. 24. Bribery. 434, 5+ 

/ 3. c. 25+ 4 8, 11, 18, ; 697, 8. 706. 


708. 772. 
$ 14. View. 715. | 
." S386 K IA 711, 
4+ c. 26, Jeofails. 834. 
c. 28.4 4. Zjedment for Non- 
of Rent. 456. 
5. c. 18. F 2. Attornies, Tuftices, 264. 
c. 27. $ 1s 2, 3, 4+ Proceſs, Arreſt, Bail. 
63. 123, + 
c. 30. f 5, 7, 9, 13. Bankrupts. 80,81, 
- 1042. 


6. c. 27. F 2. Attornies, 251. 
7. c. 8. Stock-Fobbing. 693. 
c. 20. & 1. Ziedment by Mortgages, 457 


8. c. 6. F 1, 18. Kegiſtering * 


c. 16. 5 4. Hundredors. 282. , 
24. F 4, 5. Set-. 580, 81. 584. 
19. $ 14. Adien for Uſe and Occu- 
0 gation, 585, 
$21, 22. Cofts. 890, 91. 907- 
12. c. 13. f 3, 4s 5, 7, 8. Attornies. 51. 
e . 82 244. 916. 
C. 2 1. AM g- Hesse. 43 . 
„ COT STATUTES 


© 


nN 


STATUTES, 
of George II, 


IN D E x. 


14 e. 10. Cofts, 871. 873. 


c. 17.41, 2, 3. Judgment as in Caſe of 
| Nonfuit. 415. 
5 4s 5. Notice of Trial and Coun- 

termand. 490. 681. 683, 4. 

18. c. 34. F 1. Gaming - Houſe, 435. 6 


19. c. 37. 56. Policies of Aſſurance. 505, 


57. ringing Money into Court. 
20. c. 24. 4 6, Prize-Money. 437. 539. 
c. 37. 2. Rule to return Writs, 3s 
22, c. 46. 5 to 5 * Attornies, Seſſions, 
Clerk of the Peace. 234, 
5. O, 7. 239» 40, 41, 
2, 3. 251, 2, 3. 264 
$ 34+ Execution again Hundred · 
| ors, 285. 
e. 47. Cofts. 871. 
23. c. 27. Court of Conſcience, Cofts, 433. 
c. 30. Coffs. 872. 872, 
I 33- Cofts. 1d. 
24 c. 18.4 1, 2. Jury. 697. 712. 
C. 42. Attornies, Cofts. 260, 872, 
c. 44+ 51. Notice of Aion, 27. 
94. Bringing Money into Court, 


540. 542- 
$ 6. Demand of Copy of Warrtat. 
28, 


c. 48. Michaelmas-Term. 43. 
25. C. 36. Diſorderly Houſes. 471. 5o8. 
27. c. 17. Marſbal. 231. 
29. c. 4.4 - 4+ 2 of — | 
O. c. . 9 5 torney, ommi//toner 
8 8 Land- I ax. by 
e. 8. F 20. Arreſt of Soldiers. 80. 
C. 19. $ 75. Cofts. 912. J 
32+ C. 6. Cofts, 871, 2. l 
c. 28, F 1, 2, 4, 11, 12. Sheriffs Ofi- 
cers, 101, 2, 3. 105, 6, 7, 
2 8. 436. 
o I3, I4, 15. 16, 17. Execution, 
* , Priſoners, 985, &c. 995, Rc. 
10 


Yy 3: STATUTES, 


STATUTES, 


of George III. 


IN PD E X. 


I, c. 23. Judger. 228, 
2. c. 19. F 5. Cofts. 906. : 
10. c. 50. Diftringas, Mes. 169. 280. 
13. 9 1, 2. Wales. 35. 268. 526, 
3. $ 44: Eaſt- Indies, Mandamus.716, 
16, c. 34. Inſuring Lottery-T ichets. 436. 
17. c. 26. Annuities. 411. 1008. 


19. c. 68. F 24. Attornies, Court of Con- 


| Science. 260, 

c. 70. Inferior-Courts, Arreft, Bail, Ha- 

beas-Corpus, Execution, Errer, 

63. woe 4+ 186. 1020, 

; _ 1176. 1033. 1105, 6, 
23. c. 28. f 2. Ireland, Error. 1088. 

c. 70. 5 30, 33, 34+ Exciſe-Officers, Ne 

| tice of Aion, Venue, Bringing 

Money into Court, Coffs. 28, 


24. Seſſ. 2. c. 47.45 35. Cuftom- Houſe Off 
cers, Venue, Bringing Monty 

into Court, Cofts. 28. 335. 

Elf 27 5.40, 41. 907, 
25. c. 80. 8 1, 5. 7, 8, 9. Certificates of 
| Attornies, 248, 9, 50. 

$ 13, & c. Memorandum of M ar- 

rant. 115. 126. 


26. c. 44, Execution, Priſoners. 985. 995, 


c. 77.4 13. Cuſtoms and Exciſe, 435. 
30. c. 19. $ 75. Attornies. 234. 
32. c. 33. { 22. Arreſ of Seamen. 76. 79,80; 


33. e. 3. F 4» 5+ Execution, Prisoners. 985. 


c. 68. Execution, 1033. 
34. c. 14. 11 to 5 8. Sramp-Duty. 238, 9. 
| a 242, 3, 4+ 251, 
c. = Execution. 1176. 
Cc, 


9. Infolvent-Debtors, 455. 985. 


1002. 1045. 


36. c. 104. 4 38. Lotteries. 435, 6. 


7. e. 33. 63. Arreſt of Soldiers. 78, 9. 
a c. 35. $ 3» 4+ 414 99 
C. 91.8 8.4 davito auſeof Action. 

* * STATUTES 


335- 540, 41. 90. 


987, 8. 992+ 995. | 


ö 


IN D E X. 


STATUTES- Merchant. 964. 
Staple : 1d. 973. | 
r ces in nature of. 965, 6. 
from what time they bind the 5 
at common-law, 845, 848. 
— the ſtatute of _— 852, 3. Oh, 
regiſtering in Middleſex and Torkfire, 860. 
STAYING PROCEEDINGS, 2h | 
motion and rule for, when and how made. 406, 7. 419, 20. 
on the laſt day of term. 418. 437, 8. 
in actions on bail- bonds. 406. | 
where the debt ſued for is under 40 5. 1d, 432. 
in penal-aQtions, 434- | 
actions brought contrary to good faith. 437. 
without proper authority. Id. 
pending writ of error. 438, &c. SY 
till ſecurity be given for coſts. 445, &c. 
payment of coſts of former action. 448, 9 
on payment of debt and coſts : 430. . 
in 123 on bill of exchange. 451. 
penal-aQtions. 452. | 
debt on bond, 453» &c. Lo; 
| for performance of covenants. 452. 
payment of money. 453. 
an annuity, or money by 
: 4 \ inſtalments, 454 
recognizance. 453, 101 
ejectment, by non-payment of rent. 456. 
| mortgagee. 1d. 457, 8. 
actions for general damages. 458, 9. 
of replevin. 45 $. 
trover. 459, 60. 
difference between ſetting afide, and ſtaying proceedings, 


» 8. 
STIPULATED-DAMAGES, arreſt for, 73. "ey 
STRIKING out COUNTS. tit, S 5-Counts, FN 
5 Special. pleadings, and givin neral-iſſue, 
” See tit. Foes and Trials. 
Similiter, and demurring. See ſame titles. 
SUBMISSION to Arbitration. See tit. Arbitration, |; 
»SUBPCENA; See tit. Witneſſes. 
attachment for diſgbeying : 402, 3. 722, 3. 
ſhould be may = ſoon as poſſible. 723. 
5 Y 4 


SUG- 


I N D * X. 


SUGGESTIONS, for Coſts, See tit. Cofts. | 
on the ſtat. 13 Geo, III. c. 51.4 1, 2. 267, 8. 407. 
of breaches, on the ſtat, 8 & 9 W. III. c. 11. 4 8. 479. 
103 
for awarding venire out of common courſe. 523, 4. _ 


656, 


of deaths, &c. 657 8 3 1047. 
SUMMONS and O DER. + 9 

practice by. 429, 30. 

for time to plead, &c. 393. 

| — bill of coſts. 922. 

ſervice of. 247. | 

on /cire -facias. 1063, 4. 

how far a ſtay of proceedings. 393, 
SUMMONS and SEVERANCE. 1082. 1142. | 
SUNDAY. 43, 4. 88, 9. 397- 400. 491, 2. 603, 4. 806, 
SUPERFLU US-COU TS, 6. 

or matter, ſtriking out. 407. Reg 
SUPERSEDEAS, i n oh 

arreſt after, 85, 6. 

upon outlawry, 298. 301. 308, 312, 13. 

to the ſheriff, &c. 221% Ke. 

cannot be pleaded to an action on W 227. 

of execution, See tit. Error and Execution. 
SURPLUSAGE. 369. 596. 821. 
SUR REBUTTERS. See tit. Pleas and Pleading: 
SUR-REJOINDERS. See ſame title, x 
SURRENDER, | | | 

in diſcharge of bail, See tit. Bait and Pri jon: 
SURVIVORSHIP, 

Scire-facias when neceſſary on. 1046, St ay 
W JURY. Seo © ut, Fury. © 


* 


TALES. See tit. Fury. | 
TAXATION ; See tit. Cofs, 
coſts of. 915, 16. 923. 
TENANTS in COMMON, 2. 557, 
TENDER, — pers 
- when it may b2 made, 197, f, 9. 329» 30. 


IND RE X. 


TENDER, | 
W. be pleaded, in T 570. 
debt on mple contract. 975. 
bond. 574. 


in what time it muſt be pleaded. 383, 4. 
cannot be pleaded with non-afſumpfit, or non of fafum, to 
the whole declaration, 588. 
mode of concluding plea of. 598, g. 
paying money into court on: 543. 
judgment may be ſigned, for want of. 477, 
TERM. 
what may be moved on the laſt day of. 417, 18. 
TERMS and RETURNS, 42. 
iſſuable. 43. 
TERMS for YEARS z See tit. Leaſes, 
may be extended or ſold on elegit. 959. 
TERMS-NOTICE. See tit, Trials and Inquiry. 
TERTENANTS, 1 
cire-facias againſt; 1061. 
” 1 ejectment. 1026 (i). 
error, to reverſe a ſine or recovery. 1061, 
TESTATUM-WRITS. See tit. Proceſs and Execution, 
TESTE and RETURN, 
of proceſs-in treſpaſs. 41, Kc. 
original writ. 45. 275, 6. 
proce by original: 45. 288. 
againſt peers, &c, 317. 
by bill, againſt peers, &c. 319. 
writ of exigi facias. 2 
proclamation. 297. 
jury-proceſs, 705. 
feeri-facias. 930, 31. 
alias and pluries, &c. 949, 50: 
extent for the king's debt. 975, &c, 
capias ad ſatisfaciendum: 979. 
to charge bail. 1015. 
ſcire:facias. 1062, 3. 1066, 7. 1134 
writ of error. 1092, 3. 1098, g. 
certiorari. 1144 | 
TITLE, \: 
of affidavits. 70, 71. 41 #15 * 
declaration: 27, Ke 
in ſire-fac iat. 1069. 


1. N DX. 


TITLE, 
when nece ry to be ſpecially ſhewn in pleading. 3 2. 


how ſet forth. 357, 8. 
h map 2s given in evidence under the . 


defectively ſet forth, aided by verdict. 820. N. 5s. 
ailter, of a deſective title. 1d, 821. 
TOLL, diſturbance of. -360 (a), 
TORTS. 5. 6, 7, 8. 67. 
TRANSCRIPT, 1120, &c. 
in what caſes amendable. 645. 
money. 1123. 
TRAVERSE. See tit. Plas and Pleading, 
TREBLE-COSTS, See tit, Coffs. 
TRESPASS, 
action of; 8. 11, 12. 67. 335. 
limitation of. 16. 


declaration in, to perſonal property. 361. 
ſtaying proceedings in. 458, 
will not he againſt ſheriff, for falling geoks after bank. 
ruptey. 940. 
maintainable by ſheriff, for goods taken in execution, 942, 
3. 


declaration in. 337, 8. 353. 379+ 


pleas in; 574, 5 

when to be delivered. 600. 
iſſues in, on /on aſſault, by whom made up. 643, 
damages in, when ſome defendants are acquitted. 795 


coſts in: See tit. Coffs. 
on double pleading. 591, Ec. 
TRIALS, by the record. See tit. Nul- rial - record. 


country, 
at bar; 754. 
liſtory . 
in what caſes granted, and in what 
not. 755, &c. 
5 in London, 757. 


a county- palatine. 758. 
motion for, when made. 405. 404 


758. 
TRIALS, 


TRIALS, by the country, 
at bar; 


INDE xX. 


notice of. 165 Ke 


proceſs : 7 59: 


* 7 
new trial after. 1d. gg. 
coſts of. See tit. Cofs. 


at =; * 754: 701 761, 


"61, 
"odio an 4 trial cannot be had, 
406. 408. 523. 4: cs 761. 
notice of ; 679. 


where given. 254. 
to whom. 679. 
in what manner, 680, 87. 
time allowed for; \ 
in Londow and Middhfex. 683, 2. 
country cauſes, Id. 
on an old iſſue. 682. 
terms-notice, 4. : 
on paper- -book, when it ſhall ſerve for the 
general-iſſye, 679, $0. 
notice of 3 3 680. 
Mort - notice. 9 . * 
countermand. ” , wg e 
continuance. 684, 5, 
coſts for not proceeding to, 407. 685. 
by proviſo ; 
"ha it may be had: 
in civil caſes. 686. 
criminal caſes. 14. 687, 


role for. 687, 8. 
notice of. 688. 


ranges 
in error 
* Yor the abſence of witneſs: 


855. 


1 # D BK; 


TRIALS, by the country, 
at nif-privs ; 
putting off, for the abſence of witneſs : 
affidavit. 695, 6. 
other cauſes of. 696. 724 . 
when it cannot be put o . 65 
entering cauſe for; 
in Londen and Midalgſax. 761, 2, ** | 
at the aſſizes. 762. a 
order of, Id. 763. 
remanets, 763. 
ſpecial- jury cauſes : 1d. - 
c uannot be tried in term. 714. 
ol iſſues of fact in error. 5 
TRIERS. 771. . 
; A on ot; 7. 11. 
— . of. 25 122 
declaration in. 361. 
arreſt in. 66, 7. 74. 
ſtaying proceedings in. 459, 60. 
plens in. 576. i 
coſts in. — W We 7 
maintaina e DY » s taken n execution. 2,3. 
Wo. againk Berit. Bo ſelling goods ee 
ol act 1 bankruptcy, 940. 


TRUSTEES, 
ſet-off in actions by or againſt, 581, 
judgments and executions affecting, or not, 844, 5+ 941» 


V | 
VARIANCE, 
of declaration from proceſs, 25 material. 336, &c, 367. p 
writ of error from the record. 1085. 
in what caſes amendable, 1 126. 
ea in abatement of. 3 35.65 „6. 
VENDITIONI-EXPONA 952, 3, 
VENIRE-FACIAS ; See tit. 2 bb. 
: award of, See tit. Me. 
de novo 701. 782, 3. 786. 794. 800. 807. 
in what caſes 2 825, 6. 


tam ad triandum, quam ad inquirendue 653. 794» * ur 
| 2 


1NDE Xx 


VENUE, 
=_ or tranſitory. 330. 
. — to matters ariſing Mead. 11 333. 
ä jon upon a leaſe, for rent, &c. 333» 4* 
maybe be lid in a particular county, 334, 


* 

in don: by or againftattornies, c. x60: 475, 6. 
original. 3 | 
in the margi il bet? bet nor ban. 74, 


when neceſſar ary t0 be alledged in pleading. 332 (7). 558. 


1049, 50. 11 
defect of 7 aided, 829. , "x . 12 
in ſcire-facias, 1062, 
hiſtory of changing. 517. 
in what caſes it may be changed; 
by plaintiff, 519, 20. 633. 
defendant 


generally 3 
on a ſpecial ground. 5.3 | 
where an impartial trial cannot a had. 12. 
24+ 
by conſent, 524. 526, 7. ho 
into a county-palatine BY 
in what caſes it cannot be chang 55 : 
where the cauſe of aRtion ariſe ae 
21. 
in two WY, Ja. 
in debt « on bond, or other ſpecialty. 7. 
action on promiſſory note, or dill of W 


5 for ſcandalum magnatum. 5 22. 
— 14. but ſee car 
eſcape, or falſe-return. 522. 
infringing a patent. Id. 523. 
againſt a carrier or lighterman. 522, 
where an impartial trial cannot be had. 524. 
by reaſon oſ the 2 's privilege. 525. 
into a northern county, &c. 524, 5 - 
Wales, or Berwick upon Tweed, 526, 8 
the next Engliſh, or an adjoining county. Id. 
motion for changing; * ye. 
when made. 527, 8. 
aflidavit in ſupport of, 528. 


VENUE, 


IND X. 
VENUE, . 
| bringing back ; 
grounds of. 329. 
note fore 55 give material evidence, 4. 535. 
motion Or, n „ * ; 
'VBRDICTS . 15 
ener 
be cal ; 789, 9 Ss 
origin of, 7 
"og drawn 0 
moving for judgment, and argeing. 800, 301. 
motion to ſet 268. 405. 408. 
amendment of. 6434800. 
contrary or 1 ew trials aftgr. 809. 
to ſtand m a new trial for ending mags 
13, 
what defects are aided by, at common law, 369, 70. 819, 
20. 
will aid a title defeQively ſet out, but not a a — 
8320 
death of parties after, when aided. 8 2. 
VIEW ; See py ; , 
full coſts after, 92. 
VOIRE-DIRE. 771, 


UMPIRE, 738. 
UNDER-SHERIFF, 
his duty. 101, &c. 
cannot aCt as ah attorney. * 
UNDERTAKING, | 
to appear. 124 (o). 
pay money on compounding a qui-tam action. 472. 
debt of third perſon, delivering copy of. 505. 
give material evidence. 529, 30. 
proceed to trial, peremptorily. See tit. 27 as in 


Caſe of Nonjmt. 
pay coſts on taxation. 922, 
UNDERWRITERS. See tit. Policy of ne 
UNICA-TAXATIO. 653, 4. 
UNIVERSITIES. 551, &c. | 
4  USURY, 


IND 8 x. 


USURY, 1 - 5 
c avoid warrant of attorney. 461. | 
ſtatute of, when pleaded or given in evidence, 569. 
| $74» 
| W 
WAIVER of Women. 294. 29 | 
WAIVING or Withdrawing 2er nne. See tit. Demurrers, 
5 . 1 — 
ju ts e fault. tit. Judgments, - 
WALE L + % ; 
roceſs into. 38. 
— in. 66. 1 


venue. 267, 8. 407 (u). 
changing venue to. — | 
pleading to the juriſdiction. 549, 
award of jury-proceſs. 656, 
trial. 760, 61. 
judgments. 852 (4). 
coſts. 869. 877. 
execution. 948. 
error from : 1087, 8. 
bail io, 1105, 
alledging diminution in. 1137. 
WARRANT, to arreſt. 49. 51. 93, 4+ 
of attorney, to proſecute or defend ; 
in writing or by parol. 112. 
how long it continues in force, Id. 
of filing and entering it. 113, 14. 
memorandum or minute of. 36. 115, 16. 126. 
need not be paid for, on delivering declaration. 371 
(7). 


new one required in ſcire acias. 1008, 
entry of, on iſſue-roll. 663, 4+ | 
want of, ny after verdict. $28, 1153. : 
certiorari for; 1143, 4+ 1148, 9. 1 | 
how direQed. i 144 (). 
proceedings thereon. 1144+ 5. 
to claim conuſance. 
confeſs judgment ; 
what, 460, I, 


WARRANT, 


INDE x. 


WARRANT, 
to confeſs judgment : 
in what caſes court will rt it to bedelivered dp 
| _ by an infant. Id. 
executor. Id. 468. 
feme-covert. 461, 485 
priſoner. 1d, 462. 
in what caſes an attorney's preſence i is 
* neceſſary. te. 463, &c. 
-not rovecebls by the party. 465. 
countermanded by death, 1d. 
when revoked by marriage. 466, 7. 
judgment on, when and = entered. 403, 4+ 467, 8. 
not within the ſtatute 8 & g V. III. e. a, $8. 


2. 
againſt an inſolvent-debtor. 1045, 6. | oſt 
motion for, when neceſſary, and W made. = 24 
at what time the defendant ſhould appear to — 
deen alive. 469+ 
to acknowledge ſatisfaction. 100g. | | 
for writ of error in parliament. 1094. 
WASTE; Damages in, 791, 2. 
| Coſts in. See tit. Coffs. 
Wav, right of, how ſtated in pleading. 360 (a). 
action for not repairing. ibs 
WT HDRAWING JUROR; See tit. Fury, | 
,* cofis on, after paying money into court. 


- Pleas ; See tit, Pleas and Pleading. 2 
8 00 confeſſing action. 474. 

WITNESSES, | | 

privilege of, from arreſt, 61, 2. 

not privileged, when attending — — of bank. 

"0 u 

on execution of ;aquiry. 304. | | 

abſence of, good cauſe againſt judgment as in n caſe of non- 
* 1 4 

expences of. 721. 

how ſworn on arbitration. 737, 8. 

muſt not be intereſted in event of ſuit. 720. 

objections to credit or competency of. J. 


WITNESSES, 


INDEX 


WITNESSES, | 
mode of procuring their attendance z 
by ſubpana ad teftificandum : 720. 


what, and how man n 
— — 4. 


ſervice of ſubpana ticket, — payment of expences, . 


21. 
babeas corpus ad teftificandum : 723. : 
when it lies, or not. 1d. 
mode of obtaining and executing the writ, 14. 


2 
proceedings againſt, for 3 co _- 
by attachment: 14. 


a ainſt attorney or peer. 1. 
davit for. Id. 723. 
| ſpecial action on the caſe. 722. 
action on 5 . 5 12. 14. 
when and how on interrogatories z 495. 408. 
24» 
before judge in town, 724, 5» : 
commiſſioners in the country, or abroad, 72. 
rule or order for examining them ; 
when and how obtained. 725. 
can only be by conſent. 724, 
proceedings thereon. 725. 


action ſor; 6. 
limitation of. 16, ry. 


4 in. 354, 5 6. 364. 
eas in 

Verdi 421 +" DW" in. 1163. 
coſts 1 in, See tit. Cofts. 


WRIT, 


return and entry of, to avoid Rarue of limitation, 24; 
not to be ſealed in blank. 36 (x). 

motion. to quaſh. 406. 

pleas in abatement to. See tit, Pleas and Flad · 
of inquiry. See tit. /zquiry. * 

for ſealing bill of exceptions. 779, 8a. 

to confeſs or deny ſeal. 782. 


de exccutione judicii. 1122 
WRONGS, 


actions for; 5. p 
by and agamſt whom brought. 9, 10. ; 
limitation of, 16, 
Vor. II. 2 2 WRONGS 


. MT” 


__ 2 
— — 


2 N _— 2 „ 2 * 
ERS SETS STE 2 
- 


IN D E X. 
. WRONGS, 
actions for; 
immediate or conſequential. 353, 4. 


how ſtated in declaration, See tit. Declaration. 


OE 
YEAR, for ſcire-ſacias, how computed. 1027. 


FINI 8, 


17 2 — 2 Pos * 
* 3 41 28 4 * 
| N / 
ran 
» - 
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E RR AT A. 
11. line 17. for courts read counts 
12, in note (a), for 349. read 30. 
13, —— (x), fer 2 T. R. read 3 T. R. 

14. line 5. for ſepartely read ſeparately 

45. in note (i), for 105. read 135. 

228, line 5, for 13 read 12 & 13 | 

272. in note (). after Run. Ei. add p. 205, 6. 

340. — (9), for 640. read 665. 

360. line 14. for So read Thus 


370. in note (y), laſt line, for 2 Geo. I. read 1 Ges, Il. 


379. — (, at bottom, for 4 V. read 6 V. 

395- — (0), at bottom, before T. R. inert 3 

406. line 3. after motions add and rules 

441. — 12. dele or ſcire-facias 

471. — 14. for Geo, III. read Geo. IT. 

495. in note (H), after Sty. P. R. add p. 421. 

511. line 6. for they read there 
. 1. for of read or 

781. in note (4), line 8. dele the 

792. line 2, for b. 7. read c. 11. 53. 

843 — 21. for dies read die 

849. — 10. dele that 

907. dele line 3 and 5 19. line 4. 


- 941. in note (7), for 886. read 887, and add Dyer, 185 


. (5). Poſt, 10 

1007, line 3. for enforce read obtain MEN od 
1011. — 21, for c. 49. read c. 45. 
1022. — 14, I5. for conſider the neceſſty, read treat 
1033. in note GJ. line 7s for judgment read judgments 
1071. line 17. for are leaſe, read a releaſe 
1075. in note (y), for 59. read 600. 
1110. line 21. for 2 Edw. VI. read 2 & 3 Edvw, VI. 
88 i : C. 13. 
_ in note (z), for 6. 75, 6. <a 6. 
Index, tit. Attornment, for 59. read 596. 7 
Audita Querela, for 59. read 500. 
Continuance, line 18. from top, for Id. read 606. 
Conuſance, delt bottom line, and make it ſe- 

cond on oppoſite fide, 


Demurrers, for EMURRERS read DEMURRERS, 
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1. A TTORNEY's New Pocket-Book and Conveyancer's 
Aſſiſtant: Containing a Collection of the moſt common 
and approved Precedents in Conveyancing, with many pratti. 
cal Remarks; to which is ſubjoined, a ſhort Treatiſe on the 
Nature of Eſtates in general, and the Qualities and EffeQs of 
different legal Inſtruments. By F. C. Jones, of Gray's Inn. 
Second Edition, Two Volumes. Price 103. 6 4. bound. 


2. BACON'S Treatiſe on Leaſes and Terms for Tears; 
with conſiderable Additions of modern Authorities by the Edi- 
tor of the new Edition of Bacon's Abridgment: To which are 
added, a Selection of approved Precedents. Royal Octavo. 
Price 105. 64. bound. i 


3. LORD BACON's Reading on the Statute of Uſes, 
27 Hen. 8. c. 10, New Edition, corrected; 8 vo. Price 13. 6d, 


4. BAYLEY's Summary of the Law of Bills of Exchavge, 
Caſh Bills, and Promiſſory Notes. Second Edition; in which: * 
are added, Statements of the Caſes and Extracts from the! 7 
Acts of Parliament relating to that Subject. Octavo. Price] | 
5 5. in Boards, VT : 
5. CHITTY's Treatiſe on the Law of Bills of Exchange, 
Checks on Bankers, Promiſſory Notes, Bankers Caſh Notes, and 
Bank Notes. Octavo. Price 6. in Boards. +I 
6, SANDERS's Eſſay on the Nature and Laws of Uſes 
and Truſts, including” a Treatiſe on Conveyances at Common 
Law, and thoſe deriving their Effects from the Statute of 
" Utes. Octavo. Price gs. bound in One Volume, or 10s, 64, 
in Two Volumes. ; "37 ON 
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In the Preęſi, and ſpeedily will be publiſhed + . ; 

Lt The age as RNS COMPANION: A nem 
Edition, much enlarged and improved, by Thomas Dogherty 

of Clifford*s Inn. e | * OE N l | 
2. The CASE upon the WILL of the late Mr. THE. 


LUSSON, with the Decifon of the Right Hon. the Lord 
Chancellor. By Francis Veſey jun. Eſq. of Lincoln's-Inn, 
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